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' '(2> Whether or not the patleat, with re-
' spect to whom any given record referred to

in subsection (a) of this section Is main-
tained, gives his written consent, the* content
of such record may b»-dlsolosed as follows:
y(A-) To medical personnel to the extent

necessary _to meet a bona fide medical emer-

(B) To qualified personnel Ttor the pur-
pose of conducting'scientific research, man-
agement audits, financial audits, or program
evaluation, hut such'personnel may not Iden-
tify, directly -or Indirectly, any Individual
patient In any report of such .research, audit,

, or evaluation, or otherwise disclose patient
Identities in any manner. .

(O) If authorized by an appropriate order
of a,court of competent jurisdiction granted

' after application showing good cause there-
for. In assessing good cause~the court shall

f weigh the public Interest and the/need for.
disclosure against .the injury to the patient,
to the physician-patient relationship* and
to the treatment services. Upon the granting
of such order, the court, In determining the

. extent to which any disclosure of all or any
part of any record is necessary, shall Impose
appropriate safeguards against unauthorized
disclosure. -

, (c) Kxcept as authorized by a court order
granted under subsection (b) (2) (C) of this
section, no record referred to in subsection
(a) may be used to Initiate or substantiate

- any criminal charges against a patient or to
conduct any investigation of a patient.

(d) The prohibitions of this section con-
tinue to apply to records concerning any in-
dividual who has been-a patient, irrespective
of whether or when he ceases to be a patient.

(e) The prohibitions of this section do
not apply to any Interchange of records-^-

"(1) within the Armed Forces or within
those components of the Veterans' Admin-
istration furnishing health care to veterans,
or — , • , • • • •

•(0\n such components and the
Armed .Forces.

i (i) Any person who violates any provi-
sion of,this section or any regulation issued
pursuant Ho this section shall be fined not
more than $500 In the case of a first offense,
and not more than $5,000 in the case of each
subsequent offense. . . .

, (g)-.Except as provided in subsection (h)
of this section, the Secretary shall prescribe
regulations to-carry out the purposes of this
section. These regulations may contain such
definitions, and may provide.for such safe^.
'guards and" procedures, including procedures
,and criteria for the issuance and scope of
•orders under subsection (b ) (2 ) (C) , as In
the judgment of the Secretary are necessary
or proper to effectuate the purposes of this
section, to prevent circumvention or evasion
thereof, or to facilitate compliance there-
with.

(h) The Administrator of Veterans' Affairs,
through tne Chief Medical Director, shall, to
the maximum feasible extent consistent with
their responsibilities under title 38, United
States Code, prescribe regulations making
applicable the regulations prescribed by the
Secretary under subsection: (g) of this sec-
tion to records maintained In connection
with the provision of hospital care, nursing
home care, domiciliary, care, and medical
services under such title- 88 to veterans suf-
fering from alcohol abuse or alcoholism. In
prescribing and Implementing regulations
pursuant to this subsection, the Administra-
tor shall, from time to time, consult with
the Secretary In order to achieve the maxi-
mum possible coordination of the regula-
tions, and the Implementation thereof,
•which they each prescribe.
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§ 2.3 Previous regulations as controlling
authority. ,

Attention is called to the Interpreta-
tive regulations, issued by the Special
Action Office for Drug Abuse Prevention
(37 PR 24636, November 17, 1972; as re-
vised 38 FR 33744, • December 6, 1973,
referred to 'hereinafter in this part as
the "previous regulations"). Those regu-
lations have been given a special status
as controlling authority by the provi-
sions of section 303 (d) of-Pub. JL. 93-282,
as well as the references in the legisla-
tive history of that act to the precedents
established under section 408 of Pub. L,
92-<255'. Such references appear at j>age
II1 of House Committee Report No. 93-
759 and at page" H3563 of the Congres-
sional Kecord for May 6,1974.,The latter
citation is -to a detailed analysis of the;
bill in its final form which was submitted
for the Record by its floor manager,
Chairman Staggers of the Interstate and
Foreign Commerce Committee, when the
bill was up for final action by the House
of Representatives.
§ 2.4 General purposes.

(a) Policy objectives. The purpose of
the regulations set forth in this part is
to implement the authorizing legislation
in a manner that, to the extent practica-
ble, takes into account two streams of
legal thought and social policy. One has
to do with enhancing, the quality and
attractiveness of treatment systems. The
other is concerned with the interests of
patients as. citizens, most particularly
in Regard to protecting their rights, of
privacy. Within each stream there are
cross-currents, and it should come as no
surprise that areas of turbulence are to
be found at their confluence.

(bX Limited purpose. The regulations
contained in this part are not intended
to direct the manner hi which, substan-
tive functions, -such as research, treat-
ment, and evaluation, should be carried
out, but rather to define the minimum
requirements for the protection of con-
fidentiality of patient records which must
be-satisfied to-connection with the con-
duct of those functions in order to carry
out the purposes of the authorizing
legislation. This does not mean that ob-
servance of only the minimum legal re-
quirements is always the wisest course,
but in framing these regulations, allow-
ance has necessarily been made for a
diversity of emphasis and approach in
the many different jurisdictions and by
the great variety of public and private
agencies which must find a way to func-
tion within the limits here prescribed.
§ 2.5 Format.

(a) Basis and purpose sections. Each
section,setting forth rules on any given
topic in Subparts B through E of this
part is followed by a section setting forth
their basis and purpose. In many cases,
the basis and purpose section is itself
an interpretative rule regarding the legal
authority of the rulemakers. In other
instances, it summarizes historical or

evidentiary material relevant to the
validity and interpretation of the section
which precedes it.

(b) Statutory rules fully incorporated.
Although, for convenience of reference,
the statutory basis for this part is set out
in full hi §§2.1 and 2.2, the regulations
in Subparts B through E of this part are
intended to include all of the operative
statutory provisions.
§ 2.6 Administration and enforcement

in general.
It is not contemplated that any par-

ticular agency will be set up specifically
.to enforce compliance •with- this part.
Programs which receive Federal grants
may be monitored for compliance with
this and other applicable Federal law as •
an incident to the grant administration
process. Similarly^ FDA inspections of
methadone.programs will include inspec-
tion for compliance with this part, which
is incorporated by reference in the meth-
adone regulation (21 CFR 310.505).
§2.7 Reports of violations*

Any-violation may be reported to the
United States Attorney for the judicial
district in which the violation occurs.
Violations on the part of methadpne pro-
grams may be reported to the regional
offices of the Food and Drug Adminis-
tration. Violations on the part of a Fed-
eral grantee or contractor may be re-
ported to the Federal agency monitoring
the grant or contract. . '

Subpart B—General Provisions
§ 2.11 Definitions and usages.—Rules.

(a) Authorising legislation. The term
"authorizing legislation" means section
408 of the Drug Abuse Office and Treat-
ment Act of 1972 (21 U.S.C, 1175) and
section 333 of the Comprehensive Alcohol
Abuse and Alcoholism Prevention, Treat-
ment, and Rehabilitation Act of 1970 (42
U.S.C, 4582), as such sections may be
amended and in effect from time to time.

(b) Construction of terms. The defini- •
tions and rules of construction set forth
in this section are applicable for the pur-
poses of this part. To the extent that they
refer to terms used in the authorizing
legislation, they are also applicable for
the purposes of such legislation.

(c) Alcohol abuse. The term "alcohol
abuse" includes alcoholism. ,

(d) Drug abuse. The term "drug abuse"
includes drug addiction.

(e) Diagnosis and treatment. The
terms "diagnosis" and "treatment" in-
clude interviewing, counselling, and any
other services or activities carried oh for
the purpose of or as an incident to diag-
nosis, treatment, or rehabilitation with
respect to drug abuse or alcohol abuse,
whether or not conducted by a member
of the medical profession. •

(f) Program.
(1) The term "program", when refer-

ring to an individual or organization, '
means either an individual or an orga-
nization furnishing diagnosis, treatment,
or referral for alcohol abuse or drug
abuse. • '
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(2) The term "program", when not
used In the sense defined in paragraph
(f)(l) , means a plan or procedure,
whether functional or organizational,
and.,whethtt.arjnot,,governmentaV for
dealing with alcohol abuse or drag abuse
problems from either an Individual or
a social standpoint. .

(g) Program evaluation. ^ ~
The term "program evaluation" means

an evaluation of— , . •
CD The effectiveness, efficiency, com-

pliance Tvtth applicable therapeutic,
legal, or other standards, or other as-
pects of the performance, of a program
as. defined in paragraph (f)CD of this
section, or .

<2) The validity,' effectiveness, effi-
ciency, practicability, or other aspects
of the utility or success of a program
in the sense defined in paragraph (f) X2)
of this section.

Chh Program director. The, term
"program director" in the case of a
program which-Is an .individual means
that individual, and in the case of a
program which is an organization,
the individual, if any, who is the prin-
cipal, or; in the case of organizations
consisting of partners or under the con-
trol of a board of directors, board of
trustees or other governing body, the
individual designated as program direc-
tor,' managing director, or otherwise
vested with executive authority with
respect to the organization.

(1) Patient. The term "patient" means
any Individual (whether referred to as a
patient, client, or otherwise) who has ap-
plied for or been given diagnosis or treat-
ment for drug abuse or alcohol abuse and
includes any individual who, after arrest
on a criminal charge, is interviewed
and/or tested in connection with drug
or alcohol abuse preliminary to a deter-
mination as to eligibility to participate
in a treatment or rehabilitation program.

(j) Patient identifying information.
The term "patient identifying infor-

. mation" means the name, address, 'social.
security number, or similar Information
by which- the Identity of a patient can
be determined with reasonable accuracy
and speed either directly or by refer-
ence to other publicly available infor-
mation. The terra does not Include a
patient identifying number assigned by
a program.

(k) Alcohol abuse or drug abuse pre-
vention function. The term "alcohol
abuse or drug abuse prevention function"
means any program or activity relating
to alcohol abuse or drug abuse educa-
tion, training, treatment, rehabilitation,
or research, and includes any such ftmc-

" tion even when performed by an orga-
nization whose primary mission is in the
field of law enforcement or is unrelated
to alcohol or drugs.

(tt.The term "person" means an in-
dividual, a partnership, a corporation, a
trust, a Federal or State governmental
agency, or any other legally cognizable
'entity,. •.•-;';>- •-• ' '.v;.-.- - ' - - - ' : . " :

Cm) Service organisation. The term
"service organisation" means a person
which, provides services to a program,
such as data processing, dosage prepara-

tion, laboratory analyses, or legal, medi-
cal, accounting, or other professional
services.

- (n) Qualified service organization. The
term "qualified service organization"
means a service organization which has
entered into a written agreement with a
program pursuant to which the service
organization-

do acknowledges that In receiving,
storing, processing, or otherwise dealing
with any information from the program
about patients in the program, it is fully
bound by the provisions of this part;

(2) undertakes to institute appropri-
ate procedures for safeguarding such in-
formation, with particular reference to
patient identifying information; and .

(3) undertakes to resist in judicial pro-
ceedings any efforts to obtain access to
information pertaining to patients other-
wise than as expressly provided for in
this part. -

(o> Records. The term "records" in-
cludes any -information, whether re-'
corded or not, relating to a patient, re-
ceived or acquired In connection with the
performance of any alcohol abuse or drug
abuse prevention function, whether such
receipt or acquisition is by a program, a
qualified service organization, or any

" other person.
(p) Communications not constituting

disclosure- The following types of com-
munications do not constitute disclosures
of records:

(I> Communications of information
within a program between or among per-
sonnel having a need for such Informa-
tion in connection with their duties. r

(2> Communications between a pro-
gram and a qualified service organiza-
tion of Information'needed by the orga-
nization to perform its services to the
program. ,--•; -

(3> Communications of information
which includes neither patient identify-
ing information nor identifying numbers
assigned by. the program to patients.

(q) Previous regulations. The term
"previous regulations'* refers to the in-
terpretative regulations issued by the
Special Action Office for Drug Abuse
Prevention, originally published Novem-
ber 17, 1972, 37 PR 24636, as revised
December 6, 1973, 38 FR 33744.

(r) State lam. The term "State law"
refers to the law of a State or otber juris-
diction, such as the District of Columbia,
as distinguished from Federal law in
general. As applied to transactions which
dp not take place in any State or other
similar jurisdiction, the term refers to
Federal common law as modified by any
applicable Federal statutes and regula-
tions.

(s) Third party payer. The term
"third party payer" means any organi-
zation (or person acting as agent or
trustee for an organization or fund)
which pays or agrees to pay for diag-
nosis or treatment furnished or to be
furnished to a particular Individual,
where such payment or agreement to pay
is on the basis of an Individual relation-
ship between the payer and the patient
(or a member of the patient's family in

the case of seH-and-famlly insurance
coverage or similar arrangements) evi-;
denced :by * contract, an insurance pol- •
icy, a certificate of membership or par—
"ticipation, or similar documentation.

(t) Funding source. The term "fund- -
ing source" means any individual or any '
public or private organization, including—"
any Federal, State; or local governmental \, which makes payments in supr ;

port of a program. A .funding source is
not, as such, -a third party payer, even
where its payment sare based ;directly
or indirectly on the program's-"pattent
load with or without respect to specified
categories of eligible persons/ ' • " ".

(u) August 22, 1974 draft. References ' >
to the "August 22,1974 draft1* are to the *
draft regulations set out hi the Advance
Notice of Proposed Joint Ruleroaking '
published m the FEDERAL REGISTER on
August 22, 1974, 39 FR 30426, by the
Department of Health, Education, and
Welfare and the Special Action Offlee for
Drug Abuse Prevention. •
§ 2.11—1 Definitions and usages.i—Basis

and purpose. ;
(a) In" general. The definitions are

based upon the legislative history of and
experience with the authorizing legisla-
tion, and are intended as aids to con- '
struing the provisions of this part to
carry out the purposes of those statutes.

(b) Coverage of applicants for treat- ••• •
ment. Section 2.11 (i) is intended to make
it clear that records of the identity and '
other information about a person whose -
application Is rejected or withdrawn are .
fully as much covered by this part as
records pertaining to a-patient actually
accepted for treatment.

(c) Program terminology for patients ;
not controlling. While many programs- ~
prefer to use "cHent" or some other term •
instead of "patient" to describe the re-
cipients of their services, it is "believed
preferable to use terminology in this part •
which is consistent with that used in the
authorizing legislation. It should be
clearly understood, however,- that the '
records of any individual who fits the
definition set forth in 12.11(1) are
covered, no matter what terminology the
program may use to designate his status.

(d) Origin of "prevention function"
terminology. The definition -of alcohol
abuse or drug abuse prevention function
in § 2.11 (k) is adapted from the defini-
tion of drug abuse prevention function in
section 103 (b) of the Drug Abuse Office
and Treatment Act .of 1972 (21 TJ.S.C.
1103(b)). Although there was no corre-
sponding denned term available to the
draftsman of the 1974 amendment to?
section 333 of the Comprehensive Alco-
hol Abuse and Alcoholism Prevention,
Treatment, and Rehabilitation Act of
1970 (42 TJ.S.C. 4582), it is clear from the -
legislative history that the. coverage of
alcohol • abuse patient records was* In-
tended to be fully as wide as the coverage
of drug abuse patient records, and the
definition In § 2.11 (k) reflects that in-
tention.

(e) Ambiguity of the term "program".
It is recognized that It is ordinarily poor
drafting technique to use the same term
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' ' la senses* wnich are as different, yet

related, as those in §§ 2.11 (f) CD and
'' 2.11 (fj (2X. This part, however, has to be

read" both In conjunction with the Food
and; Drug Administration's Methadone

' Regulation, and .the- Drug Abuse Office-
> " and'Treatment Act of 1972. The Metha-

done Regulation <21 CFR 310.505)
. clearly uses the term "program" in the
, 8.2.11 (f)(l) sense. In section 103(b) of

the'Act (21 U-S.C. 1103Cb)),4t is clearly
...used in the |2.11(f)(2) sense, and the
usage in section 408 (b) (2) (B) of the Act
has from Its original enactment been ad-
ministratively interpreted to include both

' senses. As used in this part, .the context
- should .indicate the intended meanirigs

with sufficient clarity to make this pref-
erable to creating and defining new ter-
minology which would be different from
that, used in related regulations and the
authorizing legislation.,; ' - ;

(f) Construction of^disclosures. Sec-
tion 2.11 (p) Is intended to clarify the
status of communications which are car-'

* , ried on within a program or between a
•program *and persons" or organizations

•,. .which are assisting it in providing pa-
tient, care. The. authorizing legislation
was not intended to prohibit programs
from carrying on. accepted practices in,
terms" of obtaining specialized services
from outside organizations. In conjunc-
tion with tfie definition of qualified serv-
ice organizations, set forth in § 2.11 (n),

^the provisions of §2.11(p) should pre-
'vent the development of abuses in this
area,.--., • •
§ 2.12 *- Applicability.—Rules.

(a) ln> general. Except "as provided in
paragraph (b) of this section, this part
applies to records of the identity, diag-
nosis, prognosis, or treatment of any. pa-
tient %fiich are maintained in connec- "
tion with the performance of any alcohol

' abuse or drug abuse-prevention func-
tion—

(1) Which is conducted in whole or In-
, part* whether directly or by grant,- con-«-

„, tracft. ,oriotherwise,_hy. any, department.,
' or agency of the United States,
- - (2) For the lawful conduct of which
in whole "or part any license, registration,
application, or other authorization is re-
quired to be granted or approved by any
department or agency of the United
States, - . ' . • .

(3) Which is assisted by funds sup-
plied by any department or agency of the
United States, whether directly through
a grant, contract, or otherwise, or in-
directly by. funds supplied to a State or
local government unit through the me-
dium of contracts, grants of any descrip-
tion, general or special revenue sharing,
or otherwise, or

(4) Which is assisted by the Internal
__ Revenue Service of the Department of,
~~ the .Treasury through the allowance of

income tax deductions for contributions
to the program conducting such func--
tion, or by a way of a tax-exempt status
for such program.

(b) Armed Forces and Veterans' Ad-
'ministratton.

(1) The provisions of this part do not
apply to any Interchange, entirely with-
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in the Armed Forces, within those com-
ponents of the Veterans' Administration
furnishing health care to veterans, or be-
tween such components and the Armed
Forces, of records pertaining to a per-
son relating to a period when such per-
son is or was subject to the Uniform Code
of Military Justice.

(2) Except as provided in paragraph
- (b) (1) of this section, this part applies

to any communication between any per-
son outside the Armed-Forces and any
person within the: Armed Forces..

(3) Except as provided to paragraph
(b) (1) of this section, this part applies,
insofar as it pertains to any drug abuse
prevention function, to any communicaT
tion between any person outside those
components of the Veterans', Administra-
tion furnishing health care to veterans
and any person within such components,
until such date as the Secretary of
Health, Education and Welfare exercises
his authority (conferred by an amend-
ment effective June 3ff, 1975) to prescribe
regulations under section 408 of Pub. L.-
92-255 (21 U.S.C. 1175). After such date,
this part applies thereto to such extent
as the Administrator of Veterans' Af--
f airs, through the Chief Medical Direc-
tor, by regulation makes the provisions
of this part applicable thereto.

(4) Except as provided' in paragraph
(b) (1) of this section, this-part applies,
insofar as it pertains to -any alcohol
abuse prevention function, to any com-
munication between any person outside
those components of the Veterans' Ad-
ministration-furnishing health care to
veterans' and any person within such
components, to such extent as the Ad-
ministrator of Veterans' Affairs, through
the Chief Medical Direc|»r, by regulation
makes the provisions of this part ap-
plicable thereto.
• (c) Period covered as affecting appli-
cability. The provisions of this part apply
to records of identity, diagnosis, prog-
nosis, or treatment- pertaining to any-
given individual maintained- over any '

"period"1"of time""whichf Irregpectivfr- of
when it begins, does not end before
March 21, 1972, in the case of diagnosis
or treatment for drug abuse or before
May 14, 1974, in the case of diagnosis or
treatment for alcohol abuse.

(d) Applicability determined by nature
' and purpose of records. The applicability
of the provisions of this part is deter-
mined by the nature and purpose of the
records in question, and not by the status
or primary functional capacity of the rec-
ordkeeper. '
§ 2.12—1 Applicability.—Basis and pur-

pose.
(a) The broad coverage provided by

§ 2.12 (a) is appropriate in the light of
the remedial purposes of the statutes as
well as the practical desirability of cer-
tainty and uniformity. Sections 2.12 (a)
(1) and 2.12 (a) (2) simply follow the
terms of subsection (a) of the statutes,
with some explanatory material for the
sake of clarity and explicitness.

(b) Sections 2.12(a)(3) and 2.12(a)
(4) are based upon the use by Congress
of the phrase "directly or indirectly as-

sisted by any department or agency of
the United States". In the light of the
multiplicity and extent of Federal pro-
grams and policies which can be of as-
sistance to drug and alcoholism .pro-
grams, this wording strongly suggests an
intention to provide the broadest cover-
age consistent with the literal terms of
the statutes. Many programs commence
with direct Federal assistance, financial,
technical, or both, and later continue
with State aid and private, taST-deducti-
ble contributions. It would be manifestly
contrary to the general! policy sought to.
be effectuated by the legislation if the
confidential status :of a program's rec-
ords were to terminate, or even be called'
into question, by the cessation of direct
Federal assistance. ' :
' (c) With regard to §212(a) (3), it
seems clear that whenever a State or
local government is assisted by the Fed-
eral government by way of revenue shar-
ing, or other unrestricted grants, all of
the programs and activities of the State
or local, government are thereby indi-,
rectly assisted, and thus meet that aspect
of the statutory criteria for coverage. ,

(d) Section 2.12 (a) (4) follows the
doctrine established in McGlotten v. Con-
nolly, 338 F. Supp. 448 (D.C. D.C., 1972),
in which it was held that the deductible
status of contributions, to ,an organiza-

. tion constitutes "Federal financial as-'
sistance" within the meaning of section
601 of the 1964 Civil Bights Act (42
U.S.C. 2000d). The inclusion of the ad-
jective "indirect'' as a modifier of the
term "assistance" as used in the provi-
sions of law authorizing this,part sug-
gests an intention to provide coverage at
least as broad, if not broader than, sec-
tion 601 of the Civil Rights Act to respect
of financial assistance.. See, also, Green
v. Connelly, 330 F. Supp. 1150 (D.C. D.C.,
1971) aff'd sub. nom. Colt v Green, 404.
U.S. 997, 92 S. Ct. 564, 30 L. Ed. 2d 550
(1971).

•(e) Section 2.12(b) essentially repeats
'the interpretation given to §1401.02 (b) -

of the previous regulation except that it
takes account of the special provisions
inserted in the new law with reference
to the Veterans Administration, and
makes clear that the exemption for com-
munications within the military-VA sys-
tem does not generally apply to records
pertaining to civilians. ,

(f) Section 2.12(c), which deals with
the question of how the period covered
by any given set of records affects the
applicability of these regulations to them,
restates the principle set forth to 11401.-
02 (a) of the previous regulations, and
applies it to records to the field of alcohol
abuse as well as drug abuse. The author-
izing legislation contains no effective
date provisions. A construction which
would apply the statutes to records of
completely closed treatment episodes,
records necessarily made and maintained
prior to the enactment of the legislation,
would create serious administrative prob-
lems. It seems doubtful, to any case,
whether such records have been "main-
tained," within the meaning of the stat-
utes, during any period of tmw after
their enactment. On the other hand, if
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treatment is actually carried on after the
enactment of the-applicable statute, then
all. the records should; be: covered; Ir-
respective of when, treatment: was begun
because such; records clearly are being
"maintained" after- the- enactment of .the
legislation;" " ~~""•'

(g) Section,2.12(dS> has been;.included
to make explicit one of the. legal impli-
cations of the- authorizing legislation;
which, is cast in terms, descriptive of the
records which are to. be.- confidential
rather than of the recordkeepers: on
whom a duty is. thus.imposed. The result
is- that, for example, where ax State
agency/ *y"»^"i|-ttnB? an individual client
record:which, contains.identirying infor-
mation: about a client (Le.̂  patient); re*
ceiving. treatment or rehabilitation serv-
ices for drug abuse, such a record is dear-
ly a record maintained in connection with-
a drug abuse prevention function, and-is
subject to the provisions'of this part. The1
fact that the record may also be required
by- statute or- regulations pertaining* to
eligibility for- Federal Financial Partiei—
patlon would in-n®. way exempt the^ rec-
ord from the* prohibitions and requlre-
mente-of"tbia part; Thuss ft would beun-
lawful' and a violation of* these regula-
tions for such a record to be made avail-
able to-a, law enforcement agency, or to-
determine (without the* prior written
consent of the-client)- eligibility for other
welfare benefits, or for any- other ad-
ministrative or investigative uses orpur-
poses which" would involve or-result In an'
identification' of the client to a third,
party:
§ 2.13 General rules, regarding confi-

dentiality.—Rules..
(a) In general. Records to which this;

part applies shall be confidential and.
may be disclosed only as authorized by
this: part, and may not otherwise be di-
vulged: ire any civil, criminal, adminis-
trative, or legislative proceeding con-
ducted by any Federal, State; or local
authority, whether such- proceeding- is-
commenced before or after the effective-
date oTthte part " " -'

(b) Unconditional compliance re~
quired-* The prohibition upon unauthor-
ized disclosure applies irrespective of'
whether the person seeking disclosure
already has the Information sought, has
other means of obtaining it, enjoys offi-
cial status; has obtained a subpoena, or
asserts any other Justification or basis
f OB disclosure not expressly- authorized
under this part.

(cJ» Information: covered) by prohibit
ttont The prohibition on unauthorized1
disclosure covers all information about
patients,. Including- their attendance or
absence; physical; whereabouts; or status
as patients, whether or not recorded; to
the possession of program personnel, ex-
cept as provided in paragraph (d) of this
section. .-

(d); Crimes on program premises or
against program personnel. Where a pa-
tient commits or threatens to commit a
crime on the premises of the program or
against, personnel of the program,
nothing in. this part shall be construed?
as prohibiting personnel of the: program,
from seeking the assistance of, or re-

crime to, a law enforcement
agency, but such report shall not iden-
tify the suspect: as. a patient: In
any such; situation, immediate consider-
ation should he-given to- seeking an order
under Suhpart E of this: part to permit
the disclosure of such, limited Informa-
tion; about the patient as may be neces-
sary under the: circumstances.

(e), Implicit and negative: disclosures'
prohibited* The disclosure that a person
(whether actual or fictitious) answering;
to a particular description,, name, or

' other identification, is not or has not been
attending a> program,, whether over a,
period of time or on a, particular occa-
sion, is fully as much subject to the-pro-
hibitions and conditions Q£ tills part a&
a disclosure that such a person is or baa
been attending.such a program..Anyim—
proper or unauthorized, request tor an®
disclosure of records or information sub--
iect to this part must be met. by a non-
committal responsa.

(f) ln-pati&nts» and residents. The:
presence of any, in-patient hi a medical-
facility,, or resident in a, residential facil-
ity for the. treatment of drug or alcohol
abuse ma; be. acknowledged, to, callers
and visitors, with,, his. written, consent
Without such consent,, the. presence of
any in-patient or. resident In a facility
for the treatment of a variety of condi-
tions may be acknowledged, if done in.
such a, way as nofto indicate that the
patient is being.treated for drug or alco-
hol abuse.
§ 2.13—1 General rules regarding confi-

dentiality,.—Basis and purpose.
(a) Section- 2.13"(a), enunciates the

general principle of the statutory pro—,
visions, and is unchanged from §1401.03
of the previous-regulations.

(b> Sections 2.13(b) and 2.13 (c) have:
been-added on the: basis of written com-
ments on the draft regulations published
August 22, 1974, in which there was a
documented report that counsel for a
program had: advised the-program that it
couldt furnish- information to the FBI
about patients without their written con-
sent and without completing a full' judi-
cial' proceeding in accordance with Sub- •
part Kofi this part. Sections 2.13(b) and*
2.13 (a) should clarify the original intent
of the statutes: and regulations-to the ex-
tent off precluding* such- errors in: the
future:

(e) In the situation described in.
§ 2.13(d>, the desirability of the general
prophylactic rule prohibiting disclosures
by program personnel about patients re-
gardless of whether such disclosures are
from a. written record must yield to the
practical necessity- to- permit protection
from, and" prompt reporting-of, crlminaT
acts. In the preface to the- first set: of;:
regulations Issued undeis 2£U.&;CL 1175,
it was emphasized that the operation of
that section "hi no way creates, a sane-,
tuary for criminals^ (37 FE. 24636; No-
vember 17", 1972). Section 2.13(6), is con-
sistent with thatf contemporaneous ad?
mlnlstrattve construction^:

(d)" Section. 2.13(e). is adapted front
§,140.r.I£ or the: August. 22, 1974 draft,
The. suggestion, that this part be: cited,
when declining to give information, haa

been deleted- on the baste of comments
that correctly^ pointed- out that suc& a
citation) i£ giver* by an institution or
program, maintaining' some record*
covered by this-p*ct>.and.sonwno±, woulo?
serve to. identTify the^ records' mquire*
about as pertaining tw-treatment covered:
by-this park • • ' ' ' • • • ' - > • ?

Section 2.13 (f) merely clarifies tile-ef-
fect of the preceding-paragraphs in the-
special situations twwhich paragraph (f)
relates. - o:

§ 2.14 Penalty for. violations,—Rulea. '
(a) FenoIts,jB!0]rfd^b» tam.An^pes-

sort who.- vialatefli any. provisiom ofl th»
authorizing legislation or any* piov
of* tins part shaH be fined: not uiuia thaw'
$SOOi fat the* cafir at a, firs* offense? anft
notmore than. $5iOOO-m the case of each,
subsequentoftense .-— -- . -

(bJ? Applicattim. tO'subsequent offen-
ses. Where at defendant has= committed1
one.offensejunder either section authoriz-
ing this part or-any-provision of (Ms part
authorized: by that sections, any offense
thereafter committed! under- file- same*
section or any provision of this-part au-
thorized; under* that section shall- be
treated as- a subsequent offense.
§ 2J.4—1 Penalty, foe violations.—Basis,

and purpose. . ,- -
(a) Section 2.14 states the. criminal.

penalty provided, for in. subsection Cf 1 of
the. sections authorizing tills park It is.
included in* tins part for .convenience.
and1 completeness: Some: oft the:- com-
ments received, on this- section when
originally proposed suggested that-crindV
nal penalties for. violation should include
imprisonment; bat such: a change would?
have- to be made by legislation rather
than,rulemaking. . •

(bi Section 2J4(b). clarifies tiie inten- -
tion that the* "subsequent offense" need,
not be identical to the first offense; as
long as it is committed with respect, to
thft same statutory sections For example;
a person-, whose? first offense had; con-
sisted of improperly releasing the- name
of a patient m. art alcoholism, treatment
program, would be punishable for a "sub-
sequent offense" if he later gives out in-
formation from the diagnostic work-up of
an alcoholism patient.
§ 2.1S JKnor patients.—Rules.

(aX Definition of/ minor-. Ther term,
"minor" means a person whtyhaa not afc-
tained the age of 18 years; or, in a State:
where a different age Is expressly pro-
vided by State law, as the age- at which
a person- ceases to: be a minor, the age-
prescribed by the law of such State.

(b) Consent to disclosure* in general.
Except as provided in paragraph (c),
where consent is required for any dis-
closure, under this part, such- consent to
the case of a minor- must be given by
both the minor and his parent, guardian,
OE other person authorized- under State
law. to act to hia behalf,, but any. dis-
closure made after the patient has ceased
to be a minor may be consented to only
by the patient.

(a); Rule? when* State* law authorises
treatment: without, parental: consent. .
Whenever a patient, acting alone, has the .
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