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(Item V.A.71

U,S. ENVIRONMENTAL PROTECTION AGENCY,
Washington, D.C., May 3, 1974.

Hon. SAM J. ERVIN, Jr.,
Chairman, Subcommittee on Constitutional Rights,
Committee on the Judiciary,
U.S. Senate,
Washington, D.C.

DEAR MR. CHAIRMAN Thank you for your letter of April 2, 1974 in which
you request information on any biomedical and behavioral research designed to
alter the behavior of human subjects. I apologize for the delay in answering
your questions.

The Environmental Ptotection Agency neither conducts nor is planning to
conduct any biomedical or behavioral research designed to alter the behavior
of human subjects. EPA's research is aimed at studying and abating the ef-
fects of pollutants on human health and welfare, In that sense, we are study
ing the biomedical and, sometimes, the behavioral effects of certain pollutants
on human health, for example, the effects of noise pollution, nonionizing ra-
diation, and toxic substances. These research studies are to determine whether
behavioral effects exist or are detectable, and at what pollutant exposure lev-
els. The studies are not designed to alter the behavior of human subjects.

I trust that this information is of use to you. Should you desire further in-
formation please do not hesitate to call on us.

Sincerely yours,

em11.1.1.100.10.

JOHN QUARLES,
(For Russell E. Train).

(Item V.A.el

NATIONAL SCIENCE FOUNDATION,
Washington, D.C., April 80, 1974.

Hon. SAM J. ERVIN, Jr.,
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary,

U.S. Senate, Washington, D.C.
DEAR SENAToR Etwor; Thank you for your letter of April 2 requesting

information on biomedical and behavioral research designed to alter the behav-
ior of human subjects. We have assumed that your reference to research de-
signed to alter the behavior of human subjects does not encompass research
projects that ; (1) involve animals as subjects, even though the principles de-
rived from such research may eventually have application to .human beings;
(2) involve observation only ; or (8) deal with the broad field of improvements
in the learning process, even though such improvements may be viewed as al-
terations of behavior.

Within these assumptions, we can state that the National Science Founda-
tion does not support any biomedical or behavioral research designed to alter
the behavior of human subjects. The Foundation does, however, support a sub-
gantlet amount of research in social sciences, psychobiology and neurobiology
directed at understanding human behavior, and this research often requires
the participation of human subjects. If you wish, I shall be pleased to provide
detailed information regarding research projects we support in any or all of
the three categories we have excluded.

With respect to the information requested in your numbered paragraph 2,
the Foundation's policy with respect to rights of human research subjects is
governed by the following 1967 resolution of the National Science Board ;

"The Board unanimously authorized the Foundation to (1) make known to
grantees engaged in biomedical, social and behavioral research its concern over
the rights of privacy of persons individually or collectively involved in such
research, and (2) as necessary, satisfy itself that grantees are taking appropri-
ate measures for securing the subject's informed consent, maintaining the con-
fidentiality of data and otherwise safeguarding his right to privacy."

This policy has been implemented by paragraph 272 of the NSF Grants Ad.
ministration Manual (NSF 78. -211, copy attached) which states that
safeguarding the rights and welfare of human subjects involved in activities
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supported by NSF grants Is the responsibility of the grantee institution, and
that pending promulgation of NSF guidelines the Foundation subscribes to the
DHEiW's publication (NIH 72-102) entitled "The Institutional Guide to
DREW Policy on Protection of Human Subjects". In this connection the nun-
dation is studying the proposed amended guidelines of HEW entitled "Protec-
tion of Human SubjectsPolicies and Procedures", which appeared in the Fed-
eral Register on October 9 and November 16, 1973, Volume 38, Numbers 194
and 222.

Administration and enforcement of the foregoing policy and regulation are
conducted at the divisional and program levels of the Foundation. During the
grant review process, ethical questions involving protection of the rights of
human research subjects are given careful consideration, and before a grant is
made necessary assurances that the rights of human NW iects will be safe-
guarded are obtained from the prospective -grantee. However, in accordance
with paragraph 270 of the NSF Grants Administration Manual, it is not Foul'
dation policy to police the implementation of these safeguards after the grant
is made.

We hope that the foregoing information is responsive to the questions raised
in your letter. The 'Foundation is deeply committed to continuing concern over
the ethical and human value implications of science and technology, and
thoroughly concur in your view that the federal government has a special re-
sponsibility to protect the rights and safety of subjects of human experimenta-
tion involved in federally-supported research projects.

Sincerely yours,
H. GUYFORD STEVER, Director.

270 MISCELLANEOUS

271 Data Collection. When an NSFsupported project involves the collection
of information from 10 or more persons, the plan or report form(s) to be used
in such data collection may be subject, with certain specified exceptielie, to the
prior clearance requirements prescribed by OMB Circular A40, revised. If data
collection is contemplated, such activity should be clearly set forth in the pro-
posal. This will facilitate the processing of any clearance action required in
time to avoid delay in the performance of the grant. Guidance in this area
will be provided by the NSF Program Officer, in coordination with the NSF
clearance office.

,272 Human Subjects. Safeguarding the rights and welfare of human glib-
jects involved in activities supported by NSF grants is the responsibility of
the grantee institution. Pending promulgation of NSF guidelines, grantees are
referred to DREW Publication No. (NIH) 72-102, the "Institutional Guide to
DEIEW Policy on Protection of Human Subjects." NSF grantees shall not con
duct or support research on a :iinian fetus which is outside- the womb of its
mother and-which has n beating heart.

273 Lint t ?les and Losses. NSF assumes no liability with respect to acci-
dents, bodti injury, illness, breach of contract or any other damages or loss,
or with respect to any claims arising out of any activities undertaken with the
financial support of on NSF grant, whether with respect to persons or prop-
erty of the grantee or third parties The grantee is advised to insure or other-
wise protect itself or others ns it may seem desirable. (See 818.7, "Insurance
Costs.")

.1.4.1.111

(Item V.A.91

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION,
Washington, D.C., April 10, 1974.

Hon. SAM 3. t um, Jr.,
Chairman, Rubcommittee on Constitutional nights, Committee on the Judiciary,

11 Senate, Wallington, D.C.
DEAR Mo. CHAIRMAN: Dr. Fletcher has asked me to acknowledge your letter

of April 2, 1974, in which you request information from the National Aeroflot!
tics and Space Administration regarding the Subcommittee's survey of biomedi
cal and behavidral research projects which are designed to alter the behavior
of human subjects.
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The data is being collected. A report will be sent to you as soon as possible.
Sincerely,

GERALD D. GRIFFIN,
Assistant Administrator for Legislative Affairs.

(.!)
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION,

Washington, D.C., April 17, 1974.
Hon. SAM J. ERVIN, Jr.,
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary,

U.S. Senate, Washington, D.C.
DEAR MR. CHAIRMAN : In response to your inquiry of April 2, 1974, concern-

ing research involving atterations of the behavior of human -Nects, NASA is
engaged in no such activity.

Our Behavioral Research Program is a very small one c :lag primarily
the areas of small group performance and circadian rhythms iorkrestsleep
cycles). In the neuro behavioral area our work centers almos. exclusively on
studies of alertness, sleep, and the special senses with strong emphasis on ves
tibular function; le:, space motion sickness. None of our work involves the
modification of behavioral states.

If we can be of further assistance to you or the Subcommittee, please do not
hesitate to call on us.

Sincerely,
GERALD D. GRIFFIN,

Assistant Administrator for Legislative Affairs.

1111111111M1111.

(Item V.A.1Oj

EXECUTIVE OFFICE OF THE PRESIDENT,
SPECIAL ACTION OFFICE FOR DRUG ABUSE PREVENTION,

Washington, D.C., May 14,1974.
Hon. SAM J. ERVIN, Jr.,
Chairman, Subcommittee on Constitutional Rights,
U.S. Senate, Washington, D.C.

DEAR SENATOR ERVIN : I am writing in response to your letter of inquiry con-
corning biomedical and/or behavioral research which is designed to alter the
behavior of human subjects.

In the broadest sense, of course, all of the research conducted or supported
by the Special Action Office for Drug Abuse Prevention has, as its ultimate
goal, the reduction of drug abuse in the United States, and is to that extent
designed to alter the. behavior of human subjects. I am assuming, however,
that you have reference to psychological conditioning techniques as such.

This agency neither conducts nor directly supports any such research. To the
extent the( any such research related to drug abuse is conducted by the Fed-
eral Government, it is through the Department of Health, Education, and Wel-
fare, and I understand that that Department is making a separate report to
you on the Dilater.

If I can supply any further information, please do not hesitate to call on me.
Sincerely yours,

ROBERT L. DUPONT, M.D., Director.
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VI. ADDITIONAL INFORMATION

A. Nuremburg Code*
[Item VIA.]

. . The protagonists of the practice of human experimentation justify their
views on the basis that such experiments yield results for the good of society
that are unprocurable by other methods or means of study. MI agree, however,
that certain bnsic principlesN must be observed in order to satisfy moral, eth-
ical, and legal concepts

1. The voluntary consent of the human subject is absol itely essential.
This means that the person involved should have legal capacity to give con-

sent ; should be so situated as to be able to exercise free power of choice,
without the intervention of any element of force, fraud, deceit, duress, over-
reaching, or other ulterior form of constraint or coercion; and should have
sufficient knowledge and comprehension of the elements of the subject matter
involved as to enable him to make an understanding and enlightened decision.
This latter element requires that before the acceptance of an affirmative deci-
sion by the experimental subject there should be made known to him the na-
ture, duration, and purpose of the experiment; the method and means by
which it is to be. conducted; all inconveniences and hazards reasonably to be
expected; and the effects upon his health or person which may possibly come
from his participation in the experiment.

The duty and responsibility fdr ascertaining the quality of the consent rests
upon each individual who initiates, directs, or engages in the experiment. It is
a personal duty and responsibility which may not be delegated to another with
impunity,

2. The experiment should be such as to yield fruitful results for the good of
society, unprocurable by other methods or means of study, and not random
and unnecessary in nature.

8, The experiment should be so designed and based on the results of animal
experimentation and a knowledge of the natural history of the disease or
other problem under study that the anticipated results will justify the per-
formance of the experiment.

4. The experiment should be so conducted as to avoid all unnecessary physi-
cal and inental suffering and injury.

5. No experiment should be conducted where there is an a priori reason to
believe that death or disabling injury will occur; except, perhaps, in those ex-
ptiriments where the experimental physicians also serve as subjects,

0. The degree of risk to be taken should never exceed that determined by
the humanitarian importance of the problem to be solved by the experiment.

7. Proper preparations should be made and adequate facilities provided to pro-
tect the experimental subject against even remote possibilities of injury, disa-
bility, or death.

8. The experiment should be conducted only by scientifically qualified per-
sons. The highest degree of skill and care should be required through all
stages of the experiment of those who conduct or engage in the experiment.

9. During the course of the experiment the human subject should be at lib-
erty to bring the experiment to an end if he has reached the physical or men-
tal state where continuation of the experiment seems to him to be impossible.

10. During the course of the experiment the scientist In charge must be pre.
AwlierrmlOmiloa.1.4.0yeas

*Set forth as part of the Judgment in MR, v. Kart Brandt, Trials ot War Criminate
liefore the Nuremberg Military Tribunate, Volume& I and 11, The Medical Cage, Wash.
ington, D.C.: U.S, Government Printing dice (1048). Per excerpts which indicate the
nature of the offenses and the resulting Judgments, see Katr, Experimentation with
Yuman Debit" pp. 202-306 (Russell Sage Foundation, 1072).

(509)
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pared to terminate the experiment at any stage, if he has probable cause to
believe, in the exercise of the good faith, superior skill, and careful judgment
required of him that a continuation of the experiment is likely to result in in-
jury, disability, or death to the experimental subject.

R. Court Cases

[Item v1,13.1)

In ;die Circuit Court for the County of Wayne, State of Michigan

Civil Action No. 73-19434AW

GABE KAIMoWITZ, REPRESENTING HIMSELF .'xn CERTAIN INDIVIDUAL :1IEMIIERS OF
THE MEDICAL COMMITTEE FOR HUMAN Rums ox BEHALF OE JOHN DoE AND AT
LEAST 23 OTHERS SIMILARLY SITUATED Wino ARE HELD OR COMMITTED INvoRTN-
TARILY IN PUBLIC INSTITUTIONS IN MICHIGAN, PETITIONERS- PLAINTIFFS, AND
JOHN DoE, INTERVENOR-PLAINTIFF

Vs.

DEPARTMENT OF MENTAL HEALTH FOR THE STATE OF MICHIGAN, DR, E. 0,
YUDASIIKIN, DIRECTOR, STATE I)EI'ARTMENT or MENTAL HEALTH; DR. .1, S.
GOTTLIEB, DIRECTOR LAFAYETTE CLINIC; DR. ERNEST RODIN, ASSOCIATE 010
CloTTLIEn AT 'rift: CLINIC, IN THEIR;C.WPIcIAL CAPACITIES, AS WELL AS THEIR
AGENTS, ASSIGNEES, EMPLOYEES, AND SUCCESSORS IN OFFICE, RESPONDENTS-
DEFENDANTS, AMERICAN OliTHOPsYcHIATRIC ASSOCIATION, AMICW4 CURIAE

Opinion

This case came to this Court originally on a complaint for a Writ of Habeas
Corpus brought by Plaintiff Kaimowitz on behalf of John Doe and the Medical
Committee for Human Rights, alleging that John Doe was being illegally de-
tained in the Lafayette Clinic for the purpose of experimental psychosurgerv.1

John Doe had been committed by the Kalamazoo County Circuit Court on
January 11, 1955, to the Ionia State Hospital as a Criminal Sexual Psycho-
path, without a trial of criminal charges, under the terms of the then existing

--Criminal Sexual Psychopathic law.2 He had been charged with the murder and
subsequent rape of a student nurse at the Kalamazoo State Hospital while he
was confined-there as a mental patient,

In 1972, Drs. Ernst Rodin and Jacques Gottlieb of the Lafayette Clinic, a fa-
cility of the Michigan Department of Mental Health, had filed a proposal "Ioor
the Study of Treatment of 'Uncontrollable Aggression," 3

This was funded by the Legislature of the State of Michigan for the limed
year 1972. After more than 17 years at the Ionia State Hospital, John Doe
was tramIcrred to the Lafayette Clinic in November of 1072 as a suitable re-
search subject for the Clinic's study of uncontrollable aggression,

Under the terms of the study, 24 criminal sexual psychopaths in the State's
mental health system were to be subjects of experinwnt. The experiment was
to compare the effects of surgery on the amygdaloid portion of the limbic sys-
tem of the brain with the effect of the drug eyproterone acetate on the male

The name John nee has been used through the proceedings to protect the true ideatity.of the subject involved. After the Institution of this action and during proceeditlshis true identity was revealed. His true name is UMW Smith. Vor the purpoo of the
Opinion, however, he will he referred to throughout as John Doe.

CM, 780.501 et seq. The statute under which he was committed was repealed byPublic Act 143 of the Public Acts of 1908, effective August 1, 1908. Ile was detainedthereafter under C.L. 380.85(b), which provided for further detention and release ofcriminal sexual psychopaths under the repealed statute. The Supreme Court alsoadopted an Administrative Order of October 20, 1909 (882 Mich. xxix) relating to
criminal sexual psychopaths. A full discussion of these statutes is found in the Court'searlier Minion relating to the legality of detention of John Doe, filed in this cause onMarch 23, 1973,

* See Appendix to Opinion, Item 1.

.1So L1
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hormone flow. The comparison was intended to show which, if either, could be
used in controlling aggression of males in an institutional setting, and to af-
ford lasting permanent relief from such aggression to the patient.

Substantial difficuities were encountered in locating a suitable patient popu-
lation for the surgical procedures and a matched controlled group for the
treatment by the anti-androgen drug.4 As a matter of fact, it was concluded
that John Doe was the only known appropriate candidate available within the
state mental health system for the surgical experiment.

John Doe signed an "informed consent" form to become an experimental sub-
ject prior to his transfer from the Ionia State State Hospital.5 He had obcv
tabled signatures from his parents giving consent for the experimental and in-
novative surgical procedures to be performed on his brain,6 and two separate
three-man review committees were established by Dr. Rodin to review the sci-
entific worthiness of the ,ttndy and the validity of the consent obtained from
Doe.

The Scientific Review Committee, headed by Dr. Elliot Luby, approved of
the procedure, and the Human Rights Review Committee, consisting of Ralph
Slovenko, a Professor of Law and Psychiatry at Wayne State University. Mon-
signor Clifford Sawher, and Frank Moran, a Certified Public Accountant, gave
their approval to the procedure.

Even though no experimental subjects were found to be available in the
state mental health system other than John Doe, Dr. Rodin prepared to pro-
ceed with the experiment on Doe, and depth electrodes were to be inserted into
his brain on or about January 15, 1973. -

Early in January, 1973, Plaintiff Kaimowits became aware of the work being
contemplated on John Doe and made his concern known to the Detroit Free
Press. Considerable newspaper publicity ensued and this action was filed
shortly thereafter.

With the rush of publicity on the filing of the original suit, funds for the re-
search project were stopped by Dr. Gordon Yudashkin,-Director of the Depart-
ment of Mental Health, and the investigators, Dra. Gottlieb and Rodin,
drooped their plans to pursue the research set out in the proposal. They reaf-

+For ceiteria, see Appendix. Item 2.
8 The complete "Informed Consent" form signed by John Doe is as follows:
"Since eonventional treatment efforts over a period of several years have not enabled

me to control my outbursts of rage and anti-social behavior, I submit an application to
he a subject in n research project which may offer me a form of effective therapy. This
therapy is based upon the idea that episodes of antisocial rage and sexuality might be
triggered 1w a disturbance in certain portions of my brain. I understand that in order
to be certain that n significant brain disturbance exists, which might relate to my anti-
social behavior, an initial operation will have to be performed. This procedure consists
of placing fine wires into my brain, which will record the electrical activity from those
structures which play a part in anger and sexuality. These electrical waves can then be
studied to determine the presence of an al:north:atty.

"In addition electrical stimulation with weak currents passed through these wires will
be done in order to find out if one or several points in the brain can trigger my epi.
Bodes of violence or unlawful sexuality. In other words this stimulation may cause me
to want to commit an aggressive or sexual act, but every effort will be made to have it
sufficient number of people present to control me. If the brain disturbance is limited to
a small area, I understand that the investigators will destroy this part of my brain
with an electrical current. If the abnormality comes from a larger part of my brain, I
agree that it should he surgically removed, if the doctors determine that it can be done
so, without ri.oh of side effects. Should the electrical activity front the parts of my
brain into which the wires have been placed reveal that there is no significant abnor-
nullity, the wires will simply be withdrawn.

"I realise that any operation on the brain carries a number of risks which may he
slight, but could be potentially serious. These risks include infection, bleedingg, tempo-
rary or permanent weakness or paralysis of one or more of my legs or arms, Acuities
with speech and thinking. as well as the ability to feel, touch, pain and temperature.
Under extraordinary circumstances, it is also possible third I might not survive the open
ation.

"Polly assure of the risks detailed in the paragraphs above. I authorise the physicians
of Lafayette Clinic and Providence Hospital to perform the procedures as outlined
above.

Data October 27, 1972
Calvin Vallee, Witness.

/5/ Lontn..At Sattvi,
Nignature.

/EV tlAttt,Y T. Swill/I-fwd. L, SMITH,
Signature of responsible .retative or guardian.

4 There is some dispute in the record as to whether his parents gave consent for the
innovative surgical procedures. They testified they gave consent only to the insertion of
depth electrodes.
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firmed at trial, however, their belief in the scientific, medical and ethical
soundness of the proposal.

Upon the request of counsel, a Three-Judge Court was empanelled, Judges
John D. &Hair and George E. Bowles joining Judge Horace W. Gilmore. Dean
Francis A. Allen and Prof. Robert A. Burt of the University of Michigan Law
School were appointed as counsel for John Doe.

Approximately the same time Amiens Curiae, the American Orthopsychiatric
Society, sought to enter the ease with the right to offer testimony. This was
granted by the Court.

Three ultimate issues were framed for consideration by the Court. The first
related to the constitutionality of the detention of Doe. The full statement of
the second and third questions, to which this Opinion is addressed, are set
forth in the text below.

The first issue relating to the constitutionality of the detention of John Doe
was considered by the Court, and on March 23, 1973, an Opinion was rendered
by the Court holding the detention unconstitutional. Subsequently, after hear-
ing testimony of John Doe's present condition, the Court directed his release::

In the meantime, since it appeared unlikely that no project would go for-
ward because of the withdrawal of approval by Dr. Yudashicill, the Court
raised the question as to whether the rest of the ease had become moot. All
counsel, except counsel representing the Department of Mental Health, stated
the matter was not moot, and that the basic issues involved were ripe for de-
claratory Judgment. Counsel for the Department of Mental Health contended
the matter was moot.

Full argument was had and the Court on March 15, 19Th, rendered an oral
Opinion, holdiag that the matter was not moot and that the case should pro-
ceed as to the two framed issues for declaratory judgment. The Court held
that even though the original experimental program was terminated, there was
nothing that would prevent it from being instituted again in the near future,
and therefore the matter was ripe for declaratory judgments

The facts concerning the original experiment and the involvement. of John
Doe were to be considered by the Court as illustrative in determining whether
legally adequate consent could be obtained from adults involuntarily confined
in the state mental health system for experimental or innovative procedures
on the brain the ameliorate behavior, and, it could be whether the State
should allow such experimentation on human subjects to proceed.9

The two issues framed for decision in this declaratory judgment action are
as follows:

1. After failure of established therapies, may an adult or a legally appointed
guardian, if the adult is involuntarily detained, at a facility within the juris-
diction of the State Department of Mental Health give legally adequate con-
sent to an innovative or experimental surgical procedure on the brain, if there
is demonstrable physical abnormality of the brain, and the procedure is de-
signed td ameliorate behavior, which is either personally tormenting to the
patient, or so profoundly disruptive that the patient cannot safely live, or live
with others?

The release was directed after the testimony of John Doe in open court and the tes
titnony of Dr. Andrew S. Watson, who felt that John Doe could be safely released to
society.

a On Thursday, March 10, 1973, after full argument, the Court held in an Opinion
rendered from the bench that the matter was not moot, relying upon United States v.
Phosphate Export Association, 393 U.S. 199. There the United States Supreme Court
said: "The test for mootness *** is a stringent one. Mere voluntary cessation of allege
edly illegal conduct does not moot a case ; if it did, the courts would be compelled to
"leave the defendant free to return to his old ways." A case might become moot if
subsequent events made It absolutely clear that the allegedly wrongful behavior could
not reasonably be expected to recur.'

The Court also relied upon Milford v. People's Community Hospital Authority, 880
Mich. 49, where the Court said on page 05: "The nature of the case is such that we
are unlikely to again receive the question in the near future, and doctors and other peo
pie dealing with public hospital corporations cannot hope to have an answer to the
questions raised unless we proceed to decision. For, these reasons, we conclude the case
is of suffleient importance to warrant our decision.'

It should also be noted thnt Defendant Department of Mental Health sought an
order of Superintending Control for a Stay of Proceedings in the Court of Appeals on
the ground the case was moot. On March 20, 1973, the Court of Appeals denied the
Stay.

°As the trial proceeded, it was learned that John Doe himself withdrew his consent
to such experimentation. This still did not render the proceeding moot because of the
questions framed for declaratory judgment.
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2. If the answer to the above is yes, then is it legal in this State to under-
take an innovative or experimental surgical procedure on the brain of an adult
who is involuntarily detained at a facility within the jurisdiction of the State
Department of Mental Health, if there is demonstrable physical abnormality of
the brain, and the procedure is designed to ameliorate behavior, which is ei-
ther personally tormenting to the patient, or so profoundly disruptive that the
patient cannot safely live, or live with others?

Throughout this Opinion, the Court will use the term psychosurgery to de-
scribe the proposed innovative or experimental surgical procedure defined in
the questions for consideration by the Court.

At least two definitions of psychosurgery have been furnished the Court. Dr.
Bertram S, Brown, Director of the National Institute of Mental Health, de-
fined the term as follows in his prepared statement before the United States
Senate Subcommittee on Health of the Committee on Labor and Public Wel-
fare on February 23, 1973:

"Psychosurgery can best be defined as a surgical removal or destruction of
brain tissue or the cutting of brain tissue to disconnect one part of the brain
from another, with the intent of altering the behavior, even though there may
be no direct evidence of structural disease or damage to the brain."

Dr. Peter Breggin, a witness at the trial, defined psychosurgery as the de-
struction of normal brain tissue for the control of emotions or behavior ; or
the destruction of abnormal brain tissue for the control of emotions or behav-
ior, where the abnormal tissue has not been shown to be the cause of the emo-
tions or behavior in question.

The psychosurgery involved in this litigation is a subclass, narrower than
that defined by Dr. Brown, The proposed psychosurgery we are concerned with
encompasses only experimental psychosurgery where there are demonstrable
physical abnormalities in the brain.lo Therefore, temporal lobectomy, an estab-
lished therapy for relief of clearly diagnosed epilepsy is not involved, nor are
acceptedineurological surgical procedures, for examine, operations for Parkin-
sonism, or operations for the removal of tumors or the relief of stroke.

W' start with the indisputable medical fact that no significant activity in
the brain occurs in isolation without correlated activity in other parts of the
brain. As the level of complexity of human behavior increases so does the de-
gree of interaction and integration. Dr, Ayub Ommaya, a witness in the case,
illustrated this through the phenomenon of vision. Pure visual sensation is one
of the functions highly localized in the occipital lobe in the back of the brain,
However vision in its broader sense, such as the ability to recognize a face,
does not depend upon this area of the brain alone, It requires the integration
of that small part of the brain with the rest of the brain. Memory mechanisms
interact with the visual sensation to permit the recognition of the face. Dr.
Ommaya pointed out that the more we know about brain function, the more
we realize with certainty that many functions are highly integrated, even for
relatively simple activity.

It is clear from the record in this case that the understanding of the limbic
system of the brain and its function is very limited. Practically every witness
and exhibit established how little is known of the relationship of the limbic
system to human behavior, in the absence of some clearly defined clinical dis-
ease such as epilepsy. Drs. Mark, Sweet and Ervin have noted repeatedly the
Primitive state of our unaprmtanding of the amygdala, for example, remarking
that it is an area made up of nine to fourteen different nuclear structures,
with many functions, some of which are competitive with others. They state

to On this point, Amicus Curiae lixhibit 4 is of great interest. This exhibit is a memo
to Dr. Gottlieb from Dr. Rodin, dated August 9, 1972, reporting on a visit Dr. Rodin
mane to Dr. Verion 11. Mark of the Neurological Research Foundation in Boston, one of
the country's leading proponents of psychosurgery on nottinstitutionalized patients. Dr.
Rodin, in his Memo, stated

"When I Informed Dr. Mark of our project, namely, doing amygdalotomies on patients
who do not have epilepsy, he became extremely concerned and stated, we had no ethical
right in so doing. This, of course, opened Pandora's box, because then I retorted that
he was misleading us with his previousts., cited book and he had no right at all from a
scientific point of view to state that in the human, aggression is accompanied by seizure
discharges in the Iundate. because he is denting with only patients who have suseepti
hie brains, namely, temporal lobe epilepsy.

"Ile stated categorically that as far air present evidence is concerned, one has no
right to make lesions in a 'healthy brain' when the individual suffers from rage attacks
only."

survivingstraightinc.com



514

that there are not even reliable guesses as to the functional location of some
of the nuclei.11

The testimony showed that any physical intervention in the brain must al-
ways be approached with extreme caution. Brain surgery is always irreversible
in the sense that any intrusion into the brain destroys the brain cells and
such cells do not regenerate. Dr. Ommaya testified that .in the absence of well
defined pathological signs, such as blood clots pressing on the brain due to
trauma, or tumor in the brain, brain surgery is viewed as a treatment of last
resort.

The record in this case demonstrates that animal experimentation and non-
intrusive human experimentation have not been exhausted in determining and
studying brain function. Any experimentation on the human brain, especially
when it involves an intrusive, irreversible procedure in a none life-threatening
situation, should be undertaken with extreme caution, and then only when an-
swers cannot be Otained from animal experimentation and from non-intrusive
human experimentation.

Psychosurgery should never be undertaken upon involuntarily committed
populations, when there is a high-risk low-benefit ratio as demonstrated in this
case. This is because of the impossibility of obtaining truly informed consent
from such populations. The reasons such informed consent cannot be obtained
are set forth in detail subsequently in this Opinion.

There is widespread concern about violence. Personal violence, whether in a
domestic setting or reflected in street violence, tends to increase. Violence in
group confrontationg appears to have culminated in the late 60's but still in-
vites study and suggested solutions. Violence, personal and group, has engaged
the criminal law courts and the correctional systems, and has inspired the ap-
pointment of national commissions. The late President Lyndon B. Johnson con-
vened a commission on violence under the chairmanship of Dr. Milton Eisen-
bower. It was a commission that had fifty consultants representing various
fields of law, sociology, criminology, history, government, social psychiatry, and
social psychology. Conspicuous by their absence were any professionals con-
cerned with the human brain. It is not surprising, then, that of recent date,
there has been theorizing as to violence and the brain, and just over two years
ago, Frank Ervin, a psychiatrist, and Vernon B. Mark, a neurosurgeon, wrote
Violence and the Brain 12 detailing the application of brain surgery to problems
of violent behavior.

Problems of s lolence are not strangers to this Court. Over many years we
have studied personal and group violence in a court context. Nor are we. un-
concerned ohmic the tragedies growing out of personal or group confronta-
tions. Deep-seated public concerns begets an impatient desire for miracle sblu-
tions. And necessarily, we deal here not only with legal and medical.issues,
but with ethical and social issues as well.

Is brain function related to abnormal aggressive behavior? This, fundamen-
tally, is what the case is about. But, one cannot segment or simplify that which
is inherently complex. As Vernon H Mark has written, "Moral values are so-
cial concerns, not medical ones, in any presently recognized sense." 13

Violent behavior not associated with brain disease should not be dealt with
surgically. At best, neurosurgery rightfully should concern itself with medical
problems and not the behavior problems of a social etiology.

The Court does not in any way desire to impede medical progress. We are
much concerned with violence and the possible effect of brain disease on vio-
lence. Much research on the brain is necessary and must be carried on, but
when it takes the form of psychosurgery, it cannot be undertaken on involun-
tarily detained populations. Other avenues of research must be utilized and de-
veloped.

Although extensive psychosurgery has been performed in the United States
and throughout the world in recent years to attempt change of objectionable
behavior, there is no medically recognized syndrome for aggression and objec-
tionable behavior associated with nonorganic brain abnormality.

it Mark, Sweet and Ervin, "The Affect of Arnygdalotomy on Violent Behavior in Pa-
tients with Temporal Lobe Plpilepsy" in Hitchcock, 1 d. loeyelioSnroery: Second Inter.
nationat Conference (Thomas rub. 1072), 135 at 153.

' =Mark and Form. Violence and the Brain (tinnier and now. 1070).
is Mark. "Brain Surgery in Aggressive Epileptics," The Hastings Center Report, Vol.

3, No. 1 (Vebruary, 1073).

r i'';
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The psychosurgery that has been done has in varying degrees blunted emo-
tions and reduced spontaneous behavior. Dr V. Balasubramaniam, a leading
psychosurgeon, has characterized psychosurgery as "sedative neurosurgery," a
procedure by which patients are made quiet and manageable.24 The amygdolo-
tomy, for example, has been used to calm hyperactive children, to make re-
tarded children more manageable in institutions, to blunt the emotions of peo-
ple with depression, and to attempt to make schizophrenics more manageable.ld

As pointed out above, psychosurgery is clearly experimental, poses
substantial danger to research subjects, and carries substantial unknown risks.
There is no persuasive showing on this record that the type of psychosurgery
we are concerned with would necessarily confer any substantial benefit. on re-
search subjects or significantly increase the body of scientific knowledge by
providing answ ers to problems of deviant behavior.

The dangers of such surgery are undisputed. Though it way be urged, as did'
some of the witnesses in this case, that the incidents of morbidity and mortal-
ity are low from the procedures, all agree dangers are involved, and the bene-
fits to the patient are uncertain.

Absent a clearly defined medical syndrome, nothing pinpoints the exact loca-
tion in the brain of the cause of undesirable behavior so as to enable a
surgeon to make a lesion, remove that portion of the brain, and thus affect un-
desirable behavior.

Psychosurgery flattens emotional responses, leads to lack of abstract reason-
ing ability, leads to a loss of capacity for new learning and causes general se-
dation and apathy. It can lend to impairment of memory, and in some
instances unexpected responses to psychosurgery are observed. It has been
found, for example, that heightened rage reaction can follow surgical interven;
tion on the amygdala, just as placidity can.26

It was unanimously agreed by all witnesses that psychosurgery does not,
given the present state of the art, provide any assurance that a dangerously
violent person can be restored to the community.11

Simply stated, on this record there is no scentific basis for establishing that
the removal or destructiOn of an area of the limbic brain would have any -di-
rect therapeutic effect in controlling aggressivity or improving tormenting per-
sonal behavior, absent the showing of a well defined clinical syndrome such as
epilepsy.

To t.dvance scientific knowledge, it is true that doctors may desire to experi-
ment onhuman beings, but the need for scientific inquiry must be reconciled
with the inviolability which our society provides for a person's mind and body.
Under a free government, one of a person's greatest rights is the right to
inviolability of his person, and it is axiomatic that this right necessarily forbids
the physician or surgeon from violating, without pernission, the bodily integ-
rity of his patient.18
.4010.0

t See Defendant's Exhibit 38, Sedative Neurosurgery by V. Balasubramaniam, T. S.
Kaneko, P. V. Ramanuman, and B. Ramaurthi 53 Journal of the Indian Medical Asso-
elation, No. 8, page 377 (1909). In the conclusion, page 381, the writer said :

"The main purpose of this communication is to show that this new form of surgery
called sedative neurosurgery is available for the treatment of certain groups of disor-
ders. These disorders are primarily characterized by restlessness, low threshold for
anger and violent or destructive tendencies.

"This operation aims at destruction of certain areas in the brain. These targets in-
clude the amygdalold nuclei, the posteroventral nuclear group of the hypothalamus and
the, veriaqueductal grey substance

"Bv operating on the -leas one can make these patients quiet and, manageable."
is the classical lobotomy of which thousands were performed in the 19400's and 1950's

is very rarely used these days. The development of drug therapy pretty well did away
with the classical lobotomy. Follow-up studies show that the lobotomy procedure was
overused and caused a great deal of damage to the patients who were subjected to it, A
general bleaching of the personality occurred and the operations were associated with
loss of drive and concentration. Dr. Brown in his testimony before the United States
Renate, supra, pfige. 9, stated : "No responsible scientist today would condone a classical
lobotomy operation."

"Sweet, Mark & Ervin found this to be true in experiments with monkeys. Other esti
Bence indicated it is possible in human beings.

if Testimony In the rasp from Dr. Rodin. Dr. Lowing*. Dr. Breggin, and Dr. Walter,
all pointed up that It is very difficult to find the risks, deficits and benefits from pay-
ehoslirgery because of the failure of the literature to provide adequate research intermit-
tion about research subjects before and after surgery.

14 See the language of the into Justice Cardoxo in Sehteendor# v. Rodety of New York
iloopitat$, 211 N.Y. 125, 105 N.E. 92, 93 (1914) where he said, "Every human being of
adult years sound And has a right to determine whet shall be done with his own
body. .
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Generally, individuals are allowed free choice about whether to undergo ex-
perimental medical. procedures. But the State has the power to modify this
free choice concerning experimental medical procedures when it cannot be
freely given, or when the result would be contrary to public policy. For exam-
ple, it is obvious that a person may not consent to acts that will constitute
murder, manslaughter, or mayhem upon himself.19 In short, there are times
when the State for good reason should withhold a person's ability to consent
to certain medical procedures.

It is elementary tort law that consent is the mechanism by which the pa-
tient grants the physician the power to act, and which protects the patient
against unauthorized invasions of his person. This requirement protects one of
society's most fundamental values, the inviolability of the individual. An oper-
ation performed upon a patient without his informed consent is the tort of
battery, and a doctor and a hospital have no right to impose compulsory medi-
cal treatment against the patient's will. These elementary statements of tort
law need no citation.

Jay Katz, in his outstanding hook "Experimentation with Human Beings"
(Russell Sage Foundation. N.Y. (1972)) points out on page 523 that the con-
cept of informed consent has been accepted as a .'ardinal principle for judging
the propriety of research with human beings.

He points out that in the experimental setting, informed consent serves mul-
tiple purposes. He states (page 523 and 1324) ;

"** * Most clearly, requiring informed consent serves society's desire to re-
spect each individual's autonomy, and his right to make choices concerning his
own life.

"Second, providing a subject with information about an experiment will
encourage him to be an active partner and the process may also increase the
rationality of the experimentation process.

"Third, securing informed consent protects the experimentation process by
encouraging the investigator to question the value of the proposed project and
the adequacy of the measures lie has taken to protect subjects, by reducing
civil and criminal liability for nonnegligent injury to the subjects, and by di-
minishing adverse public reaction to an experiment.

Finally, informed consent may serve the function of increasing society's
awareness about human research * * *"

It is obvious that there must he close scrutiny of the adequacy of the con-
sent when an experiment, as in this case, is dangerous, intrusive, irreversible,
and of uncertain benefit to the patient and society,20

Counsel for Drs. Rodin and Gottlieb argues that anyone who has ever been
treated by a doctor for any relatively serious illness is likely to acknowledge
that a competent doctor can get almost any patient to consent to almost any-
thing. Counsel claims this is true because patients do not want to make deci-
sions about complex medical matters and because there is the general problem
of avoiding decision making in stress situations, characteristic of all human
beings.

He further argues that a patient is always tinder duress when hospitalized
and that in a hospital or institutional setting there is no such thing as a vol-
unteer. Dr. Ingelfinger in Volume 287, page 460, of the New England Journal
of Medicine (August 31, 1972) states:

"* * * The process of obtaining 'informed consent' with all its regulations and
conditions, is no more than an elaborate ritual, a device that when the subject
is uneducated and uncomprehending, confers i, more than the semblance of
propriety on human experimentation. The suhjEct's only real protection, the
public as well as the medical profession must recognize, depends on the con-
science and compassion of the investigator an his peers."

'a See "Exporitnentntion on Human Ilrings," 22 Stanford Law Review 99 (1967)
Kidd, "Limits of the Right of it Person to Consent to experimentation Upon Himself,"
117 Metter 211 (1953).

26The principle is reflected in numerous statements of medical ethics. See the Ameri-
can Medical Association, "Principles of Medical Ethics, 122 JAMA 1090 (1946) Ameri-
can Medical Association, "Hthical Guidelines for Clinical Investigation (19661; National
Institute of World Medical Association, "Code of Ethies" (Declaration of Helsittski) re-
bprinted

in 2 tiAtish Medical Journal, 177 (1964), It is manifested in the code adopted
y the United States Military Tribunal at Nuremberg which, at the time, was consid-

fled the most carefully developed precepts speeiflvtlly drawn to meet the problems of
human experimentation. See tadimer, "DtIlicni and Legal Aspects of Medical Research
in Human Heim," 3 .7, Pub. L. 467, 487 (1954).

r
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Everything defendants' counsel argues militates against the obtaining of in-
formed consent from involuntarily detained mental patients, if, as he argues,
truly informed consent, cannot be given for regular surgical procedures by non-
institutionalized persons, then certainly an adequate informed consent cannot
be given by the invlountarily detained mental patient.

We do not agree that a truly informed consent cannot be given for a regular
surgical procedure by a patient, institutionalized or not. The law has long re
ognized that such valid consent can be given, But we do hold that informed
consent cannot be given by an involuntarily detained mental patient for exper-
imental psychosurgery for the reasons set forth below,

The Michigan Supreme Court has considered ht a tort case the problems of
experimentation with humans, In Hortner v. Koch, 272 Mich, 273, 261 N,W,
762 (1985), the issue turned on whether the doctor had taken proper diagnos-
tic steps before prescribing an experimental treatment for cancer. Discussing
medical experimentation, the Court said at page 282:

"We recognize the fact that if the general practice of medicine and surgery
18 to progress, there must be a certain amount of experimentation carried on;
but such experiments must be done with the knowledge and consent of the pa-
tient or those responsible for Wm, and must not vary too radically from the
nocepted method of procedure. (HmPhasis added).

This means that the physician cannot experiment without restraint or re-
striation. He must consider first of all the welfare of his patient. This concept
is universally accepted by the medical profession. the legal profession, and re
sponsible persons who have thought and written on the matter.

Furthermore. he must weigh the risk to the patient against the benefit to be
obtained by trying something new, The riskbenefit ratio is an important ratio
in considering any experimental surgery upon a human being. The risk must
always be relatively low, in the non-life threatening situation to justify human
experimentation.

Informed consent is a requirement of variable demands, Being certain that a
patient has consented adequately to an operation, for example, is much more
important when doctors are going to undertake an experimental, dangerous,
and intrusive procedure than, for enatnple, when they are going to remove an
appendix. When it procedure is experimental, dangerous, and intrusive, procedure
than, for example, when they are going to remove an appendix. When a proce-
dure is experimental, dangerous, and intrusive, special safeguards are necessary,
The riskbenefit ratio must be carefully considered, and the question of consent
thoroughly explored,

To be legally adequate, a subject's informed consent must be competent,
knowing and voluntary.

In considering consent for experimentation, the ten principles known as the
Nuremberg Code give guidance. They are found in the Judgment of the Court
in United States v. Xarl arandt.21

There the Court said :
"* * * Certain basic principles must be observed in order to satisfy moral,

ethical and legal concepts:
1. The voluntary consent of the human subject is absolutely essential. ,

This means thet the person involved should/have legal capacity to give eon-
sent ; should be so situated as to be able to exercise free power of choice,
without the intervention of any element of force, fraud, deceit, duress, over-
renehing. or other ulterior form of constrnint or coercion; and should have
suilleient knowledge and comprehension of the elements of the subject matter
involved as to enable him to make an understanding and enlightened decision.
This bitter eleilleat requires that berme the acceptance of an affirmative deci-
Sinn lw the experimental subject, there should be made known to him the na-
ture, duration and purpose of the experiment; the methods and means by
which it is to be eonducted: all ineonveniences and hitharda reasonably to be
expected: and the effects upon his health or person which may possibly come
from hIN iMrtiripation in the experiment,

The duty and responsibility for aseertlining the quality of the, consent rests
upon each individual who initiates. direct., or engages in the experiment, it is

21 Trial of War Vrhninola before the Nuremberg Military Tribunnla. Volume 1 ntia 2,
"The Mediral Vino, Wnahington, Clovernniant Printing Men (111481 re
printed in "Vxnerimentntion wth Hun= Whip," by tatz (flutut011 Singe rotindsition
(10721) page an

38.744 0 74 S4
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a personal duty and responsibility which may not be delegated to another with
impunity,

"2. The experiment should be such as to yield fruitful results for the good
of society, unprocurable by other methods or means of study, and not random
and unnecessary in nature.

"9. The experiment should be so designed and bused on the results of animal
experimentation and a knowledge of the natural history of the disease or
other problem under study that the anticipated results will justify the per-
formance of the experiment.

"4. The experiment should be so conducted as to avoid all unnecessary phys-
kat and mental suffering and injury.

"ti. No experiment should be conducted where there is an a priori reason to
believe that death or disabling injury will occur ; except, perhaps, in those ex-
periments where the experimental physicians also serve as subjects.

"0. The degree of risk to be taken should never exceed that determined by
the humanitarian importance of the problem to be solved by the experiment.

"7. Proper preparations should be made and .adequate facilities provided to
protect the experimental subject against even remote possibilities of injury,
disability, or death.

"8. The experiment should be conducted only by scientifically qualified per-
sons. The highest degree of skill and care should be required through all
stages of the experiment of those who conduct or engage in the experiment.

"9. During the course of the experiment the human subject should be at lib-
erty to bring the experiment to an end if he has reached the physical or men-
tat state where continuation of the experiment seems to him to be impossible.

"10. During the course of the experiment the scientist in charge must be
prepared to terminate the experiment at any stage, if he has probable 'mum, to
believe, in the exercise of the good faith, superior skill, and careful judgment
required of him that a continuation of the experiment is likely to result in
jury, disability, or death to the experimental subject." .

In the Nuremberg Judgment, the elements of what must guide us in decision.
are found. The involuntarily detained mental patient must have legal capacity
to give consent. He must be so situated as to be able to exercise free power of
choice without any element of force, fraud, deceit, duress, overreaching, or

. other ulterior form of restraint or coercion. He must have sufficient knowledge
and comprehension of the subject matter to enable him to make an under-
standing decision. The decision must be a totally voluntary one on his part.

We must first look to the competency of the involuntarily detained mental
patient to consent. Competency requires the ability of the subject to under-
stand rationally the nature of the procedure, its risks, and other relevant in-
formation. The standard governing required disclosure by a doctor is what a
reasonable patient needs to know in order to make an intelligent decision. See
Waltz and Scheunerman, "Informed Consent. Therapy," 64 Northwestern Law
Review 628 (1(#9).22

Although an involuntarily detained mental patient may have a sufficient I.
Q. to intellectually comprehend his circumstances (in Dr. Rodin's experiment,
a perSon was required to have at least an I. Q. of 80), the tery nature of Ns
incoreeration dintialshes the capacity to consent to psyelumaryeo. He is par-
titularly vulnerable as a result of his mental condition, the deprivation stein-
ming from involuntary confinement, and the effects of the pbenotnenott of "In-
stitutionalization."

The very moving testimony of John Doe in the instant ease establishes this
beyond any doubt. The fact of institutional confinement has special force in
undermining the capacity of the mental patient to make a competent. decision
on this issue, even though lie be intellectually competent to do so. In the roll
tine of institutional life. most decisions are made for patients. Vor example,
John Doe testified how extraordinary it was for him to he approached by Dr.
Yttdashkin about the possible submission to psycliosurgery, and how unusual
it was to be consulted by a physician about his preference.

Institutionalization tends to strip the individual of the support Which permit
him to maintain his Sense of selfworth and the value of his own physical and

2i In iinitenthoos Law Nettonnry (Second Mitten) (11)481, competency is equatedwith capacity anti capacity is defined no "a person's ability to understand the natureand effect of the net in which he to engaged and the business in which be is tranoactMg."
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mental integrity, An involuntarily confined mental patient clearly has dimin-

ished capacity for making a decision about irreversible experimental psycho-

surgery.
Equally great problems are found when the involuntarily detained mental

patient is incompetent, and consent is sought from a guardian or parent. Al-

though guardian or parental consent may be legally adequate when arising out
of traditional circumstances, it is legally ineffective in the psychosurgery situa-
Hon, The guardian or parent cannot do that which the patient, absent a guar-
than, would be legally unable to do.

The second element of an informed consent is knowledge of the risk involved
and the procedures to be undertaken. It was obvious from the record made in
this case that the facts surrounding experimental brain surgery are profoundly
uncertain, and the lack of knowledge on the subject makes a knowledgable
consent to psychast2,3ery literally impossible

We turn now to the third element of an informed consent, that of voluntari-
ness, It is obvious that the most important thing to a large. number of involun-
tartly detained mental patients incarcerated for an unknown length of time, is
freedom,

The Nuremberg standards require that the experimental subjects be so situ-
ated as to exercise free power of choice without the intervention of any
element of force, fraud, deceit, duress, overreaching, or other ulterior form of
constraint or -qreion. It is impossible for an involuntarily detained mental
patient to tie of ulterior forms of restraint or coercion when his very re
lease from the institution may depend upon his cooperating with the institu-
tional authorities and giving consent to experimenetal surgery.

The privileges of an involuntarily detained patient and the rights he exer-
cises in the institution are within the control of the institutional authorities.
As was pointed out in the testimony of John Doe, such minor things as the
right to have a lamp in his room, or the right to have ground privileges to go
for a picnic with his family assumed major proportions. For 17 years he lived
completely under the control of the hospital, Nearly every important aspect of
his life was decided without any opportunity on his part to participate in the
decisiontoaking process.

The involuntarily detained mental patient is in an inherently coercive atmosi
phere even though no direct pressures may be placed upon him, He finds him-
self stripped of customary amenities and defenses. Free movement is re-
stricted. He becomes a part of communal living subject to the control of the
institutional authorities,

As pointed out in the testimony in this case, John Doe consented to this psy-
ehosurgery partly because of his effort to show the doctors in the hospital that
he was a cooperative patient. Even Dr. Itudashkin, in his testimony, pointed
out that involuntarily confined patients tend to tell their doctors what the pay
tient thinks these people want to hear,

The inherently coercive atmosphere to which the involuntarily detained men-
tal patient is subjected has bearing upon the voluntariness of his consent. This
was pointed up graphically by Dr. Watson in his testimony (page 67, April 4,)
There he was asked if there was any significant difference between the kinds
of coercion that exist in an open hospital setting and the kinds of coercion
that exist on involuntarily detained patients in a state mental institution.

Dr. Watson answered in this way
"There is an enormous difference. My perception of the patients at Ionia is

that they are willing almost to try anything to somehow or other improve
their lot, which isyou knownot bad, It is just plain normalyou know
that kind of desire. Again, that pressureagaini don't like to use the word
'coercion' because it implies a kind of deliberateness and that is not what we
are talking aboutthe pressure to accede is perhaps the more accurate Way, I
think--the pressure is perhaps so severe that it probably ought to cause Its to
not be Willing to permit experimentation that has questionable gain and high
risk from the standpoint of the patient's posture, which is, you see, the for-
mula that I mentioned we hashed out in our Human Use Committee."

Involuntarily confined mental patients live in an inherently coercive institu-
tional environment, !Mired and sthtle psychological coercion has profound of.
feet upon the patient population, involuntarily confined patients cannot reason
as equals with the doctors and administrators over whether they should
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undergo psychosurgery. They are not able to voluntarily give informed consent
because of the inherent inequality in their position.23

It has been argued by defendants that because 18 criminal sexual psycho-
paths in the Ionia State Hospital wrote a letter indicating they did not want
to be subjects of psychosurgery, that consent can be obtained and that the ar
guments about coercive pressure are not valid.

The Court does not feel that this necessarily follows, There is no showing of
the circumstances under which the refusal of these thirteen patients. was ob.
tained, and there is no showing whatever that any effort was made to obtain
the consent of these patients for such experimentation.

The fact that thirteen patients unilaterally wrote a letter saying they did
not want to be subjects of psychosurgery is irrelevant to the question of
whether they can consent to that which they are legally precluded from doing.

The law has always been meticulous in scrutinizing inequality in bargaining
power and the possibility of undue influence in commercial fields and in the
law of wills. It also has been most careful in excluding from criminal cases
confessions where there was no clear showing of their completely voluntary
nature after full understanding of the consequences 24 No lesser standard can
apply to involuntarily detained mental patients.

The keynote to any intrusion upon the body of a person must be full, ade-
quate and informed consent. The integrity of the individual must be protected
from invasion into his body and personality not voluntarily agreed to. Con-
sent is not an idle or symbolic act ; it is a fundamental requirement for the
protection of the individual's integrity,

We therefore conclude that involuntarily detained mental patients cannot
give informed and adequate consent to experimental psychosurgical procedures
on the brain.

The three basic elements of informed consentcompetency, knowledge, and..
voluntarinesscannot he ascertained with a degree of reliability, warranting
resort to use of such an invasive procedure,25

To this point, the Court's central concern has primarily been the ability of
an involuntarily detained mental patient to give a factually informed, legally
adequate consent to psychosurgery. However, there are also compelling consti-
tutional considerations that preclude the involuntarily detained mental patient
from giving effective consent to this type of surgery.

We deal here with State action in view of the fact the question relates to
involuntarily detained mental patients who are confined because of the action
of the State,

u It shoeld be emphasized that once John Doe was released in this case and returned
to the community he withdrew all consent to the performance of the proposed expert.
meat, His withdrawal of consent under these circumstances should be compared with
his response on January 12, 1973, to questions placed to him by Prof, Slovenko, one of
the members of the Human Rights Committee. These answers are pert of exhibit 22 and
were given after extensive publicity about this case, and while John Doe was in Lafay-
ette Clinic waiting the implantation of depth electrodes, The significant questions and
answers are as follows:

1, Would you seek psychosurgery if you were not confined in an institution?
A. Yen, if after testing this showed it would be of help,
2, Do you believe that psychosurgery is a way to obtain your release from the insti-

tution?
A. No, but it would be a step in obtaining my release, It is like any other therapy or

program to help persons to function again.
3, Would you seek psychosurgery if there were other ways to obtain your release?
A, Yes. If psychosurgery were the only means of helping my physical prohlem after

period of testing,
"See, for example, Miranda v. Arizona, 384 U.S. 430 (1006) and Encobedo e, IllinoiR,

:17s U.S. 478 (1904).
Prof, Paul Pround of the Harvard Law School has expressed the following opinion:
"I suggest , , that (prison] experiments should not involve any promise of parole or

of Commutation of sentence: this would he whet is called in the law of confessions
undue influence or duress through promise of reward, which can he as effective in over-
bearing the will as threats of harm, Nor should there he a pressure to conform within
the prison generated by the pattern of rejecting parole applications of those who go not
Protielpate ," P. A. 'Freund, "Ethical Problems in Human Experinientation," New
England Journal of Medicine, Volume 273 (1905) pages 087-92.

u It should he noted that Dr, Vernon H. Mark, a leading psychosurgeon, states that
psychosurgery should not be performed on prisoners who are epileptic because of the
problem of obtaining adequate consent. He states in "Brain Surgery in Aggressive
tonnes," the Hastings Center Report, Vol, 3, No, 1 (February, 19731 "Prison inmates
suffering from epilepsy should receive only medical treatment: surgical therapy should
not he carried out because of the diffieulty in obtaining truly informed &Mont."
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Initially, we consider the application of the First Amendment to the problem

before the Court, recognizing that when the State's interest is in conflict with

the Federal Constitution, the State's interest, even though declared by statute
or court rule, must give way. See NAACP v. Button, 371 U. S. 416 (1963) and
United Transportation Workers' Union v. State Bar of Michigan, 401 U, S.

576 (1971).
A person's mental processes, the communication of ideas, and the generation

of ideas, come within the ambit of the First Amendment, To the extent that
the First Amendment protects the dissemination of ideas and the expression of
thoughts, it equally must protect. the individual's right t generate ideas.

As Justice Curdoz,. pointed out
"We are free only if we know, and so in proportion to our knowledge, There

is no freedom without choice, and there is no choice without km,wledge---or

none that is illusory. implicit, therefore, in the very notion of liberty is the
liberty of the mind to ,,fisorb and to beget . , The mind is in chains when it
is without the opportunity to choose. One may argue, if one please, that oppor-
tunity to choice is more an evil than a good. One is guilty of a contradiction
if one says that the opportunity can be denied, and liberty subsist, At the root

of all liberty is the liberty to know * *"
"Experimentation there may be in many things of deep concern, but not in

setting boundaries to thought, for thought freely corium:Ideated is the indispens-
able condition of intelligent. experimentation. the one test of its validity, Car-
doso, The Paradoxes of begat &fence, Columbia University Lectures, reprinted
in Selected Writings of Benjamin. Nathan Cardozo." (Fallon Publications
(1947) ), pages 317 and 318:

Justice Holmes expressed the basic theory of the First Amendment in
Abrams v. United States, 250 U, S. 616, 630 (1919) when he said :

"* * The ultimate good desired is better reached by free trade in ideas
that the best test of truth is the power of the thought to get itself accepted in
the competition of the market, and that. truth is the only ground upon which
their wishes safely can be carried oat. That. at any rate is the theory of our
Constitution. * * * We should he eternally vigilant against attempts to check
expressions of opinions that,,we loathe and believe to be fraught with death,
11111e8.; they so imminently threaten immediate interference with .the lawful and
pressing purposes of the law that an immediate check is required to save the
country ** *

Justice Brandeis in Whitney v. Cal. 274 U. S. 357, 375 (1927), put it this
way :

'"Those who won mu' independence believed that the final end of the State
was to make Men free to value their faculties: and that in its government the
deliberative force should prevail over the arbitrary . They believed that
freedom to think as you will and to speak us you think are menus indispensa-
ble to the discovery and spread of political truth; that without free speech
and assembly discussion would be futile; that with them, discussion affords or-
dinaril adequate protection against the dissemination of noxious doctrine;
Hutt the greatest menace to freedom is an inert people; that public discussion
is a political duty ; and that this should he a fundamental winciple of the
Amerlean government * * *"

Thomas Emerson, a distinguished writer on the First Amendment, stated
this in "'Toward n Oeneral Theory of the First Amendment," 72 Yale Law
Journal 477, 895 (1991) :

"The function of the legal process is only to provide a means whereby It
society shapes and controls the behavior of its individual members in the in-
terests of the whole. It also supplies one of the principal methods by which a
society vontrots itself, limiting its own powers in the interest of the Individual.
The role of the 111W lucre is to mark the guide and line between the sphere of
social power, organized in the form of the state. and the area of private right,
The legal problems involved in maintaining a system of free expression fail
largely Into this realm, In essence legal support for such a society involves the
protection of individual rights against interference of unwarranted control by
the government. More specifically, the legal structure must provide:

"1. Protection of the individual's right to freedom of PIVI/I'PSSIoh 1101114 ill'
terferenee by the government in its efforts to aellieve other soviet objectives of
to advnee ifs own interests *
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"3. Restriction of the government in so far as the government itself partici-
pates in the system of expression.

"All these requirements involve control over the state. The use of law to
achieve this kind of control has been one of the central concerns of freedom.
seeking societies over the ages. Legal recognition of individual rights, enforced
through the legal processes, has become the core of free society."

In Stanley v. Georgia, 397 U. S. 557 (1009), the Supreme Court once again
addressed the free dissemination of ideas. It said at page 505-60:

"Our whole constitutional heritage rebels at the thought of giving govern-
ment the power to control men's minds . Whatever the power of the state
to control dissemination of ideas inimical to public morality, it cannot consti-
tutionally premise legislation on the desirability of controlling a person's pri-
vate thoughts."

Freedom of speech and expression, and the right of all men to disseminate
ideas, popular or unpopular, are fundamental to ordered liberty. Government
has no power or right to control men's minds, thoughts, and expressions. This
is the command of the First Amendment. And we adhere to it in holding an
involuntarily detained mental patient may not consent. to experimental psycho-
surgery.

For, if the First Amendment protects the freedom Lo express ideas, it neces-
sarily follows that it must protect the freedom to generate ideas. Without the
latter protection, the former is meaningless.

Experimental psychosurgery, which is irreversible and intrusive, often leads
to the blunting of emotions, the deadening of memory, the reduction of affect,
and limits the ability to generate new ideas. Its potential for injury to the
creativity of the individual is great and can impinge upon the right of the in-
dividual to be free from interference with his mental processes.

The State's interest in performing psychosurgery and the legal ability of the
involuntarily detained mental patient to give consent must bow to the Fast
Amendment, which protects the generation and free flow of ideas from unwar-
ranted interference with one's mental processes.

To allow an involuntarily detained mental patient to consent to the type of
psychosurgery proposed in this case, and to permit the State to perform it,
would be to condone State action in violation of basic First Amendment rights
of such patients, because impairing the power to generate ideas inhibits the
full dissemination of ideas.

There is no showing in this case that the State has met its burden of dem-
onstrating such a compelling State interest in the use of experimental psycho.
surgery on involuntarily detained mental patients to overcome its proscription
by the First Amendment of the United States Constitution.

In recent years, the Supreme Court of the United States has developed a
constitutional concept of right of privacy, relying upon the First, Fifth and
Fourteenth Amendments. It was found in the marital bed in Griswold v. Cone.
381 U.S. 479 (1962) ; in the right to view obscenity in the privacy of one's
home in Stanley v. Georgia, 395 U.S. 557 (1909) and in the right of a woman
to control her own body by determining whether she wishes to terminate a
pregnancy in Rowe v. -Wade, 41 1, W 4213 (1978).

The concept was also recognized in the case of a prison inmate subjected to
shock treatment and an experimental drug without his consent in Mackey v.
Procunier, 11.2d , 72-3002 (9th Circuit, April 10, 1978),

In that case, the 9th Circuit noted that the District, Court had treated the
action as a malpractice claim and had dismissed it. The 9th Circuit reversed,
saying, inter alma

"It is asserted in memoranda that the staff at Vacaville is engaged in tuedi-
eal and psychiatric experimentation with 'aversion treatment' of criminal of-
fenders, including the use of succinyleholine on fully conscious patients. It is
emphasised the plaintiff was. subject to experimentation without consent.

"Proof of such matters could, in our judgment, raise serious constitutional
questions respecting cruel and unusual punishment of impermissible tinkering
with the mental pmeesses. (Citing Stanley among other eases) In our judg-
ment it was error to dismiss the NW without ascertaining at least the extent
to which such charges can be substantiated * *" (Emphasis added).

Much of the rationale for the developing constitutional concept of right to
'privacy is found in Itistice Brandies' fatuous iiissent in Olmstead v. United
States, 277 U.S, 488 (1928) at 478, where he said:

4')
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"The makers of our Constitution undertook to secure conditions favorable to
the pursuit of happiness. They recognized the significance of man's spiritual
nature, of ids feelings and of his intellect. They knew that only a part of the
pain, pleasure, and satisfaction of fife are to be found in material things.
They sought to protect Americans in their beliefs, their thoughts, their emotions
and their sensations. They conferred, as against the Government, the right to
be let alonethe most comiwehensive of rights and the right most valued by
civilized men."

There is no privacy more deserving of constitutional protection than that of
one's mind. As pointed out by the Court in Htiguez v. united States, 406 F. 2d
366 OM), at page 382, footnote 84:

"* * * Nor are the Intimate Internal areas of the physical habitation of mind
and soul any less deserving of previous preservation from unwarranted and
forcible intrusions than are the intimate internal areas of the physical habita-
tion of wife and family. is not the sanctity of the body even more important
and therefore, more to be honored in its protection than the sanctity of the
home? I * *''

Intrusion Into one's intellect, when one Is involuntarily detalind and subject
to the control of lieftitutional authorities, is an intrusion into one's constitu
tionally protected right of privacy. If one Is not protected in his thoughts, be.
havior, personality and identity, then the right of privacy becomes meaningless.28

Before a State can violate one's constitutionally protected right of privacy
and obtain as valid consent for experimental psychosurgery on involuntarily de
tallied mental patients, a compelling State interest must he shown. None has
been shown here.

To hold that the right of privacy prevents laws against dissemination of
contraceptive material as In Griswoht v. Conn. (supra), or the right to view
obscenity in the privacy of one's home as in Stanley v. Geargia (supra), but
that it does not extend to the physical intrusion in an experimental manner
upon the brain of an involuntarily detained mental patient is to denigrate the
right. In the hleraehy of values, it is more important to protect one's mental
processes than to protect even the privacy of the marital hed. To authorize an
involuntarily detained mental patient to consent. to experimental psychosurgery
would be to fail to recognize and follow the mandates of the Supreme Court of
the United States, which has constitutionally protected the privacy of body
and mind.

Counsel for John Doe has argued persuasively that the use of the psychosur
gery proposed in the instant C1180 would constitute cruel nod unusual punish-
ment and should be barred under the Eighth Amendment. A determination of
this issue is not necessary to decision, bemuse of the ninny other legal and
constitutional reasons for holding that the involuntarily detained mental pa
tient may not give an informed and %alid consent to experimental psychosur
gery. We therefore do not pass on the issue Of whether the psychosurgery pro.
posed In this case constitutes eruel and unusual punishment within the
meaning of the Eighth Amendment.

For the reasons given, we conclude that the answer to question n1111118,1' one
posed for decision is no.

In reaching this eonclumion, we emphasize two things.
First, the conclusion Is based upon the state of the knowledge ns of the time

of the writing of this Opinion. When the state of medical knowledge develops
to the extent that the type of psychosurgical intervention proposed here he.
collies an accepted neurosurgical procedure and is no longer experimental, it is
possible, with appropriate review inechanisms, that involunbirily detained
mental patients mulct consent to such an operation,

Second, rye specifically hold that an involuntarily detained lellt111 patient
today can give adequate consent to accepted neurosurgical proeedures.

In view of the fact WP 111111, 11118W4Ted the first Illie8tion III the negative, it is
not necessary to proceed to a consideration of the second question. although
we cannot refrain from noting that had the answer to the first question been
yes, serious constitutional problems would have arisen with reference to the
second question.

16 Sol! Note: 4t 140, Cal. I, It 610. 883 (1972).
Vor oxamplp, SIP allitiPiill4t8 of the 14.11111.ttiiptit of Halth, 1.:(11140111 .t('

t;xhibit 17.
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One final word, The Court thanks all counsel for the excellent, lawyer-like
manner in which they have conducted themselves. Seldom, if evei, has any
member of this panel presided over a case where the lawyers were so well -pre-
pared and so helpful to the Court.

The findings in this Opinion shall constitute the findings of fact and conclu-
sions of law upon the issues framed pursuant to the provisions of G.C.R.
(1903) 517.1

A. judgment embodying the findings of the Court in this Opinion may be pre-
sented.

Jut? 10, 1973, Detroit, Michigan .

111.....010111MO

HORACE W, GILMORE,
GEORGE E. BOWLES,.
JOHN D. O'HAIR,

Circuit Judges,

(Item V1.13.21

United States District Court, M.D. Alabama, N.D.

April 13, 1972.

Civ. A. No. 319N.

RICKY WYATT, BY AND THROUGH HIS AUNT AND LEGAL GUARDIAN, MRS. W. C.
RAWLINS, JR., ET AL FOR THEMSELVES JOINTLY AND SEVERALLY AND FOR ALL
OTHERS SIMILARLY SITUATED, PLAINTIFFS

V.

DR, STONEWALL B. STICKNRY, AS COMMISSIONER OF MENTAL HEALTH AND THE
STATE OF ALABAMA MENTAL HEALTH OFFICER, ET, AL., DEFENDANTS

United States of America et al., Amid Curiae.

Class action on behalf of patients involuntarily confined for mental treat-
ment purposes in Alabama mental institutions. The District Court entered an
order which, inter alio, provided for a further hearing to establish proper
standards for treatment, 334 F.Supp. 1 41. Thereafter the District Court, John-
son, C. J., held, inter alio, that court would withhold decision on prayer for
appointment of a master and professional advisory committee to oversee thi
implementation of the courtordered minimun constitutional standards, under
rule that federal courts are reluctant to assume control of any organization,
especially one operated by a state, combined with lefendants' expressed intent
that the court order would he implemented forthwith and in good faith, and
that unavailability of funds, staff or facilities would not justify a default by
defendants.

Order accordingly.
See also D.C., 344 141.Supp. 387.

1, Mental Health
In class action on behalf of patients involuntarily confined for mental treat-

ment purpos' 4 in Alabama mental histitittions, initiation of human rights com-
mittees would be ordered to function as standing committees of such facilities,
and the court would appoint the members of such committees, who would have
power to review all research proposals and all rehabilitation programs to en-
sure that the dignity and human rights of the patients are preserved.
2, (Muria

In class action on behalf of patients involuntarily confined for mental
treatment purposes in Alabama mental institutions, court would withhold deci-
sion on prayer for appointment of a master and professional advisory commit-
tee to oversee the implementation of the con vt.ordered minimum constitutional
standards, under rule that federal courts MT reluctant to .assume control of
any organization, especially one operated by a state, combined with defend-
ants' expressed intent that the court order would be implemented forthwith
and in good faith.
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3. Mental Health
Unavailability of funds, staff or facilities would not justify a default by de-

fendants, in class action on behalf of patients involuntarily confined for men-
tal treatment purposes in Alabama mental institutions, in the provision Of suit-
able treatment for the mew-ally ill.
4. Mental Health

Despite possibility that defendants, in class action on behalf of patients
involuntarily confined for mental treatment purposes in Alabama mental insti-
tutions, would encounter financial difficulties in the implementation of court
order, which set forth minimum standards of patient treatment, court would
reserve ruling on motion by plaintiffs that defendant Mental Health Board be
directed to sell or encumber portions of its landholdings in order to raise
funds, and similarly would reserve ruling on motion seeking an injunction
against treasurer and comptroller of the state authorizing expenditures for non-
essential state functions, and on other aspects of plaintiffs' requested relief
designed to ameliorate the financial problems incident to implementation of
court's order.
5. Courts

Court would not, in class action on behalf of patients involuntarily confined
for mental treatment purposes in Alabama mental institutions, enjoin further
commitments to such institutions until such time as adequate treatment was
supplied in such institutions, where, because of the alternatives to commitment
commonly utilized in Alabama, granting of plaintiffs' request might .serve only
to punish and further deprive Alabama's mentally
6. Federal. Civil Procedure

Reasonable attorney fees should be awarded to counsel for plaintiffs who
brought class action on behalf of patients involuntarily confined for mental
treatment purposes in Alabama mental institutions.

George W. Dean, Jr., Destin, Ma., Jack Drake (Drake, Knowles & Still),
Tuscaloosa, Ala., Reber F. Boult, Jr., Atlanta, Ga., Morton Birnbaum, Brook-
lyn, N.Y., for plaintiffs.

William J. Baxley, Atty. Gen., of Alabama, J. Jerry Wood, Asst. Atty. Gen.,
of Alabama, Montgomery, Ala., John J. Coleman, Special Asst. Atty. Gen., of
Alabama, Birmingham, Ala., for defendants.

Ira DeMent, U.S. Atty., Middle District of Alabama, Montgomery, Ala., Rob-
ert H. JOiHISOR and David J. W. Vanderhoof, Civil Rights Division, U.S. Dept.
of Justice, Washington, D.C., Cleveland Thornton, Special Asst. U.S. Atty.,
Middle District of Alabama, Montgomery, Ala., for the United States amid
curiae.

Charles R. Halpern (Center for Law & Social Policy), James F. Fitzpatrick,
Stephen M. Sacks, and Jeffrey D. Bauman (Arnold & Porter) Washington, D.C.,
Bruce Ennis (American Civil Liberties Union), New York City, 'Stanley
Herr (NLADA National Law Office), Washington, D.C., Shelley Mercer (Na-
tional Health and Environmental Program, School of Law, UCLA), Los Ange-
les, Cal., Paul Friedman (Center for Law and Social Policy), Washington, D.C.,
for other antici curiae.

ORDER ANS DEM%
JOHNSON, Chief Judge.
This class action originally was filed on October 23, 1970, in behalf of pa-

tients involuntarily confined for mental treatment purposes at Bryce Hospital,
Tuscaloosa, Alabama. On March 12, 1971, in a formal opinion and decree, this
Court held that these involuntarily committed patients "unquestionably have a
constitutional right to receive such individual treatment as will give each of
them a realistic opportunity to be cured or to improve his or her mental condi-
tion." The Court further held that patients at Bryce were being denied their
right to treatment and that defendants, per their request, would be allowed six
months in which to raise the level of care at Itryce to the constitutionally re-
quired minimum, Wyatt v. Stickney, 323 F.Supp. 781 (M.D.Ala. 1971). In this
decree the Court ordered defendants' to file reports defining, the mission and
functions of Bryce Hospital, specifying the objective bad subjective standards
required to furnish adequate care to the treatable mentally ill and detailing
the hospital's progress toward the implementation of minimum constitutional
standards. Subsequent to this order, plaintiffs, by motion to amend granted

I/. /
.4t
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August, 12, 1971, enlarged their class to include patients involuntarily confinedfor mental treatment at Searcy Hospital' and at Part low State School and
Hospital for the mentally retarded,

On September 23, 1971, defendants filed their final report, from which this
Court concluded :In December 10, 1971, 334 le. Stipp. 1341, that defendants had
failed to promulgate and implement a treatment program satisfying minimum
medical and constitutional requisites, Generally, the Court found that deffml-ants' treatment program was deficient in three fundamental areas. Itfailed to provide: (1) a humane psychological and physical environment,
(2) qualified staff in numbers sufficient to administer adequate treatment and
(3) individualized treatment plans. More specifically, the Court found that
many conditions, such as nontherapeutic, uncompensated work assignments,and the absence of any semblance of privacy, constituted dehumanizing factors
contributing to the degeneration of the patients' self-esteem, The physical facil-ities at Bryce were overcrowded and plagued by fire and other emergency haz-
ards. The Court found also that most, staff members were poorly trained andthat staffing ratios were so inadequate as to render the administration of
effective treatment impossible. The Court concluded therefore, that whatever
treatment was provided at Bryce was grossly deficient and failed to satisfy
minimum medical and constitutional standards. Based upon this conclusion,the Court ordered that a formal hearing be held at which the parties andamid 3 would have the opportunity to submit proposed standards for constita-tionally adequate troatment and to present expert testimony in support oftheir proposals.

Pursuant to this orler, a hearing was held at which the foremost authorities
on mental health in the United States appeared and te,itified as to the mini-
mum medical and constitutional requisites for public institutions, such as
Bryce and Searcy. designed to treat the mentally ill, At this hearing, the par-
ties and andei submitted their proposed standards, and now have filed briefsin support of them,' Moreover, the parties and amid have stipulated Dr abroad spectrum of conditions they feel are mandatory for a constitutionally

t Searcy Hospital, located in Mount Vernon, Alabama, Is also it State Institutiondesigned to treat the mentally i11, On September 2, 1971, defendants answered plaintiffs'amended complaint, as it related to Searcy, with the following language:"Defendants agree to be hound by the objective and subjective standards ultimatelyordered by this Honorable Court in this cause at Bryce and Searcy,"
This answer obviated the necessity for this Court's holding a formal hearing on theconditions currently existing at Searcy, Nevertheless, the evidence in the record relativeto Searcy reflects that the emulitions at that institution are no better than those ntBryce.
=The aspect of the case relating to Partlow State School and Hospital ,for the men.tally retarded will he considered by the Court in n decree separate from the presentone.
sThe amid in this case, including the United States of America, the American Or-thopsychiatrie Association, ,he American Psychological Association, the American CivilLiberties Union, mid the American Association on Mental Deficiency, have performed exempinry service for which this Court is indeed grateful,40n March 15, 1972, after the hearing in this case, plaintiffs filed a motion for fur.titer relief. This motion served, among other things, to renew an earlier motion, filed by

!dainties on September 1, 11)71, and subsequently denied by the Court, to add additionalparties. That earlier motion asked that the Court add;
"Agnes Baggett, as Treasurer of the State of Alabama ; Roy W. Sanders, as Comptcol

ler of the. State of Alabama ; Ruben King, as Commissioner of the Alabama Departmentof Pensions and Security, Cleorge C. Wallace as Chairman of the. Alabama State Boardof Pensions and Security. and ;lames .1. Bailey as a member of the Alabama State
Board of Pensions and Security and as representative of all other members of the Ala.bama State Board of Pensions and seenrIty ; .1, Stanley Frazer. as Director of the Alit.
baton State Personnel Board and Ralph W. Adams, as a member of the Alabama State
Personnel Board and as representative of all other members of the. Alabama State Per-sonnel Board,"

The motion of September 1, 1971. also sought an injunction against the treasurec and
the comptroller of the State paying out State funds for "nowessential functions" of the
State until enough funds were available to provide adequately for the. Minuet:0 needs ofthe Alabama State Mental Health Mara,

In their motion of March 15, 1972, plaintiffs asked that, in addition to the above.
named State officials and tummies. the Court add as parties to this litigation Dr. LeRoy
Brown, State Superintendent of Hduration and Lt. (inventor evre Beasley, State Senator
Pierre Pelham and State Representative Sage Lyons, as representatives of the Alabama
Legislature, The motion of Mandl 15, 1972, also requested the Court to appoint n inns.ter, to appoint a lumen rights committee and a professional advisory committee, to
order the sale of defendant Mental Health Hoard's land holdings and other assets to
raise funds for the operation of Alabama's mental health institutions, to enjoin the eonetructioo of any physieal facilities by the Mental Health Board and to enjoin the emu
mitment of any more patients to Bow and Searcy until such time as at treat.melt is supplied in those hospitals,

"
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minable minimum treatment program. This Court, having considered the evi-
dence in the case, as well as the briefs, proposed standards and stipulations of
the parties, hits concluded that the standards set out hi Appendix A to this de-
cree are medical and constitutional minimums. Consequently, the Court will
order their implementation." In so ordering, however, the Court emphasizes
that these standards are, indeed, both medical and constitutional minimums
and should be viewed as such. The Court urges that once this order is effec-
tuated, defendants ant become complacent and self-satisfied. Rather, they
should dedicate themselves to providing physical conditions and treatment pro-
grams at Alabama's mental institutions that substantially exceed medical and
constitutional minimums.

[1] In addition to asking that their proposed standards be effectuated, plain-
tiffs and amid have requested other relief designed to guarantee the provision
of constitutional and humane treatment. Pursuant to one such request for re-
lief, this Court has determined that it is appropriate to order the initiation of
Milani' rights committees to function as standing committees of the Bryce and
Searcy facilities. The Court will appoint the members of these committees who
shall have review of all research proposals and all rehabilitation progloms, to
ensure that the dignity and the human rights of patients are preserved. The
committees al-,0 shall advise and assist patients who allege that their logal
rights have been infringed 'or that the Mental Health Board has failed to
comply with judicially ordered guidelines. At their discretion, the committees
may consult appropriate, independent specialists who shall be compenkated by
the defendant Board. Seven members shall comprise the human rights commit-
tee for each institution, the names and addresses of whom are set forth in
Appendix. B to this decree. Those who serve on the committees shall be paid
on a per diem basis and be reimbursed for travel expenses at the same rate
as members of the Alabama Board of Mental Health.

12] This Court will reserve ruling upon other forms of relief advocated by
plaintiffs and amid, including their prayer for the appointment of a master
and a professional advisory committee to oversee the implementation of the
court ordered minimum constitutional standards.'] Federal marts are reluctant
to 11/4:411111e (:;ilitt'01 of any organization, but especially one operated by a state,
This reluctance, combined with. defendants' expressed intent that this order
will be implemented forthwith and in good faith, causes the Court to withhold
its decision on these appointments. Nevertheless, defendants, as well as the
other partie., and amid in this case, are placed on notice that unless defend-
ants do comply satisfactorily with this order, the Court will be obligated to
appoint a master.

Ulf Because the availability of financing may bear upon the implementation
of this order, the Court is constrained to emphasize at this juncture that a
failure by defendants to comply with this decree cannot be justified by a leek
of operating funds. As previously established by this Court

"There can be no legal (or moral) justification for the State of Alabama's
failing to afford treatmentand adequate treatment from a medicatstandpoint
to the several thousand patients who Have been civilly committed to Bryee's
for treatment purposes. To deprive any citizen of his or her liberty upon the
altruistic theory that the eonfinement is for humane therapeutic reasons and
then fail to provide adequate treatment violates the very fundamentals of due
proeess." Wyatt v. Stichney, 326 14i.Supp. at 785.

From the above, it follows eonsistentiy, of course, that the unavailability of
neither funds, nor staff and facilities, will justify a default by defendants in
the provision of suitable treatment for the mentally ill.

In addition to the standards detailed in this order. it is appropriate that defendants
comply also with the conditions. applicable to mental health institutions. necessary to
qualify Alabama's facilities for participation in the various programs, such as Medicare
and Medienid. funded by the United States Government. Became many of these condi
Gong of partieipation have not yet been finally drafted and published, however, this
Court will not at this time order that speeifie Government standards he implemented.

'fie c'ourt's decision to reserve its ruling on the appointment of n master necessi
fates the reservation also of the Court's appointing a professional advisory committee to
aid the master. Nevertheless. the Court notes that the professional mental health scorn
infinity in the United States has responded with enthusiceat to the proposed initiation
of such a committee to assist in the upgrading of Alabama's mental health facilities.
Consequently, this Court strongly reeomends to defendants that they develop n wars
sional advisory committee comprised of amenable professionals from throughout the
country who are able to provide the expertise the evidence reflects is important to the
successful implementation of this order.
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141 Despite the possibility that defendants will encounter financial difficulties
in the implementation of this order, this Court has decided to reserve ruling
also upon plaintiffs' motion that defendant Mental Health Board be directed to
sell or encumber portions of its land holdings in order to raise funds.? Simi
larly, this Court will reserve ruling on plaintiffs' motion seeking an injunction
against the treasurer and the comptroller of the State authorizing expendi-
tures for nonessential State functions, and on other aspects of plaintiffs'
requested relief designed to ameliorate the financial problems incident to the
implementation of this older, The Court stresses, however, the extreme
importance and the grave immediacy of the need for proper funding of the
State's public mental health facilities. The responsbility for appropriate fund-
ing ultimately must fall, of course, upon the State Legislature and, to a lesser
degree, upon the defendant Mental Health Board of Alabama. For the present
time, the Court will defer to those bodies in hopes that they will proceed with
the realization and understanding that what is involved in this case is not rep-
resentative of ordinary governmental functions such as paving roads and
maintaining buildings. Rather, what is so inextricably intertwined with how
the Legislature and Mental Health Board respond to the revelations of this lit-
igation is the very preservation of human life and dignity. Not only are the
lives of the patients currently confined at Bryce and Searcy at stake, but also
at issue are the well-being anti security of every citizen of Alabama. As is true
in the case of any disease, nt one is immune from the peril of mental illness.
The problem, therefore, cannot be overemphasized and a prompt response from
the Legislature, the Mental Health Board and other responsible State officials,
is imperative.

In the event, though, that the Legislature fails to satisfy its well-defined
constitutional obligation, and the Mental Health Board, because of lack of
funding or any other legally insufficient reason, fails to implement fully the
standards herein ordered, it will be necessary for the Court to take affirmative
steps, including appointing a master, to ensure that proper fundings is
realized 8 and that adequate treatment is available for the mentally ill of Ala-
bama.

15] This Court now must consider that aspect of plaintiffs' motion of March
15, 1972, seeking an injunction against further commitments to Bryce and
Searcy until such time as adequate treatment is supplied in those hospitals.
Indisputably, the evidence in this case reflects that no treatment program at
the Bryce-Searcy facilities approaches' constitutional standards. Nevertheless,
because of the alternatives to commitment commonly utilized in Alabama, as
well as in other states, the Court is fearful that granting plaintiffs' request at
the present time would serve only to punish and further deprive Alabama's
mentally ill.

161 Finally. the Court has determined that this case requires the awarding
of a reasonable attorneys' Lee to plaintiffs' counsel. The basis for the award
and the amount thereof will be considered and treated in a separate order.
The fee will be charged against the defendants as a part of the court costs in
this case.

To assist the Court in its determination of how to proceed henceforth, de-
fendants will be directed to prepare and file a report within six months from
the date of this decree detailing the implementation of each standard herein
ordered. This report shall be comprehensive and shall include a statement of
the progress made on each standard not yet completely implemented, specify-
ing the reasons for incomplete performance. The report shall include also a
statement of the financing secured since the issuance of this decree and of de-
fendants' plans for procuring whatever additional financing might be required.
Upon the binds of this report and other available information, the Court will
evaluate dett dents' work and, in due course, determine the appropriateness of
appointing a master and of granting other requested relief.

Accordingly, it is the order. judgment and decree of this Court

/See tt, 4. snore, The evidence Presented In this CRAP reflects that the land holdings
and other assets of the defendant Board nre extensive.

The Court understands and appreciates that the Legislature Is not due hack in regtt.
session until Mn, y 1973, Nevertheless, special sessions of the Legislature are ire

qttent occurrences In Alabama. and there, has never heen a time when sub a session
was more urgently required, Tf the Legislature does not act promptly to aPProprlate the
necessary fundiag for mental health, the Court will be eompolled to grant plaintiffs' too.
Hon to add various State offiehtls and agencies an additional parties to this litigation,
and 'o utilize other avenues of fund raising,
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1, That defendants be and they are hereby enjoined from failing to imple-

meat fully and with dispateb each of the standards set forth in Appendix A
attached hereto and imorporated its a part of this decree;

2. That human rights committees be and are hereby designated and ap-
pointed. The members thereof are listed In Appendix B attached hereto and in-
corporated herein. These committees shall have the purposes, functions, and

spheres of operation previously set forth in this order. The members of the
committees shall be paid on a per diem basis and be reimbursed for travel ex-

penses at the same rate as members of the Alabama Board of Mental Health ;
3. That defendants, within six months from this date, prepare and file with

this Court a report reflecting in detail the progress on the. itn:dementation of

this order. This report shall be comprehensive and precise, and shall explain
the reasons for incomplete performance in the event the defendants have not
met a standard in its entirety, The report also shall include a financial state-
ment and an up-todate timetable for full compliance.

4. That the .court costs incurred in this proceeding, including a reasonable
attorneys' fee for plaintiffs' lawyers, be and they are hereby taxed against the
defendants.

5. That jurisdiction of this cause be and the same Is hereby specifically re
tamed.

It is further ordered that ruling on plaintiffs' motion for further relief, in-
cluding the appointment of a master, filed March 15, 1972, be and the same is
hereby reserved.

[Appendix A)

MINIMUM CONSTITUTIONAL STANDARDS FOR ADEQUATE TREATMENT OF THE
MENTALLY ILL

I. DEFINITIONS

a, "Hospital " Bryce and Searcy Hospitals.
b. "Patients"all persons who are now confined and all persons who may in

the future be' confined at Bryce and Searcy Hospitals pursuant to an involun-
tary civil eommitment procedure.

c. "Qualified Mental Health Professional"
(1) a psychiatrist with three years of residency training in psychiatry;
(2) a psychologist with a doctoral degree from an accredited program;
(3i a social worker with a master's degree from an accredited program and

two years of clinical experience tinder the supervision of a Qualified Mental
Health Professional ;

(4) a registered nurse with a graduate degree in psychiatric nursing and
two years of clinical experience under the supervision of a Qualified Mental
Health Professional.

d. "Non-Professional Staff Member" an employee of the hospital, other than
a Qualified Mental Health Professional, whose duties require contact with or
supervision of patients.

IL IIUMANE PSYCHOLOGICAL AND PHYSICAL ENVIRONMENT

1. Patients have a right to privacy and dignity.
2, Patients have a right to the least restrictive conditions necessary to

achieve the purposes of commitment.
3. No person shall be deemed incompetent to manage his affairs, to contract,

to hold professional or occupational or vehicle operator's licenses, to marry
and obtain a divorce, to register and vote, or to make a will solely by reason
of RIR admission or commitment to the hospital.

4. Patients shall have the same rights to visitation and telephone communi-
cations as patients at other public hospitals, except to the extent that the
Qualified Mental Health Professional responsible .for formulation of a particu-
lar patient's treatment plan writes an order imposing special restrictions. The
written order must be renewed after each periodic review of the treatment
plan if any restrictions are to be' continued, Patients shall have ati Unre-
stricted right to visitation with attorneys and with private physicians and
other health professionals.

5. Patients shall have an unrestricted right to send sealed mail. Patients
shall have an unrestricted right to receive sealed mall from their attorneys,
private physicians, and other mental health professionals, from courts, and
government officials. Patients shall have a right to receive sealed mail from
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others, except to the extent that the Qualified Mental Health Professional re-
sponsible for formulation of a particular patient's treatment plan writes an
order imposing special restrictions on receipt of sealed mail. The written order
must be renewed after each periodic review of the treatment plan if any re-
strictions are to be continued.

0. Patients have a right to be free from unnecessary or excessive medica-
tion. No medication shall be administered unless at the written order of a phy-
sician. The superintendent of the hospital and the attending physician shall be
responsible for all medication given or administered to a patient. The use of
medication shall not exceed standards of use that are advocated by the United
States Food and Drug Administration. Notation of each individual's medica-
tion shall bo kept in his medical records. At least weekly the attending physi-
cin sall review the drug regimen of each patient under his care. All pre-
scriptions shall be written with a termination date, which shall not exceed 30
days. Medication shall not be used as punishment, for the convenience of staff,
as a substitute for program, or in quantities that interfere with the patient's
treatment program.

7. Patients have a right to be free from physical restra! It and isolation. Ex-
cept for emergency situations, in which it is likely that patients conk' harm
themselves or others and in which less restrictive means of restraint are not
feasible, patients may be physically restrained or placed in isolation only on a
Qualified Mental Health Professional's written order which explains the ra-
tionale for such action. The written order may be entered only after the Quali-
fied Mental Health Professional has personally seen the patient concerned and
evaluated whatever episode or situation is said to call for restraint or isola-
tion. Emergency. use of restraints or isolation shall be for no more than one
hour, by which time a Qualified Mental Health Professional shall have been
consulted and shall have entered an appropriate order in writing. Such written
order shall be effective for no more than 24 hours and must be renewed if re-
straint and isolation are to be continued. While in restraint or isolation the
patient must be seen by qualified ward personnel who will chart the patient's
physical condition (if it is compromised) and psychiatric condition every hour.
The patient must have bathroom privileges every hour and must be bathed
every 12 hours.

8. Patients shall have a right not to be subjected to experimental research
Without the express and informed consent of the patient, if the patient is able
to 'give such consent, and of his guardian or next of kin, after opportunities
for consultation with independent specialists and with legal counsel. Such pro-
.posed research shall first have been reviewed and approved by the institution's
Human Rights Committee before such consent shall be sought. Prior to such
approval the Committee shall determine that such research complies with the
principles of the Statement on the Use of Human. Subjects for Research of the
American Association on Mental Deficiency and with the principles for re-
search involving human subjects required by the United States Department of
Health, Education and Welfare for projects supported by that agency.

9. Patients have a right not to be subjected to treatment procedures such as
lobotomy, electroconvulsive treatment, adversive reinforcement conditioning or
other unusual or hazardous treatment procedures without their express and in-
formed consent after consultation with counsel or interested party of the pa-
tient's choice.

10. Patients have a right to receive prompt and adequate mediCal treatment
for any physical ailments.

11. Patients have a right to wear their own clothes and to keep and use
their own personal possessions except insofar as such clothes or personal pos-
sessions may be determined by a Qualified Mental Health Professional to be
dangerous or otherwise inappropriate to the treatment regimen.

12, The hospital has an obligation to supply an adequate allowance of cloth-
ing to any patients who do not have suitable clothing of their on Patients
shall have the opportunity to select from various types of neat, clean, and sea-
sot,abie clothing. Such clothing shall be considered the patient's throughout his
stay in the hospital.

13. The hospital shall make provision for the laundering of patient clothing.
14. Patients have a right to regular physical exercise several times a week.

Moreover, it shall be the duty of the hospital to provide facilities and equip-
meat for such exercise.

15. Patients have a right to he outdoors at regular and frequent intervals, in
the absence of medical considerations.

4,, a
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16, The right to religious worship shall be accorded to each patient who de-
sires such opportunities. Previsions for such worship shall be made available
to all patients on a nondiscriminatory basis. No individual shall be coerced
into engaging in any religious activities.

17. The institution shall provide, with adequate supervision, suitable oppor.
tunities for the patient's interaction with members of the opposite sex.

18. The following rules shall govern patient labor :
.1. Hospital Maintenance

No patient shall be required to perform labor which involves the operation
and maintenance of the hospital or for which the hospital is under contract
with an outside organization. Privileges or release from the hospital shall not
be conditioned upon the performance of labor covered by this provision. Pa-
tients may voluntarily engage in such labor if the labor is compensated in ac-
cordance with the minimum wage laws of the Fair Labor Standards Act, 29
U.S.C. § 206 as. amended, 1966.

B. Therapeutic Tasks and Therapeutic Labor
(1) Patients may be required to perform therapeutic tasks which do not in-

vows the operation and maintenance of the hospital, provided the specific task
or any change in assignment Is :

a. An integrated part of the patient's treatment plan and approved as a
therapeutic activity by a Qualified Mental Health Professional responsible for
supervising the patient's treatment ; and

b. Supervised by a staff member to.oversee the therapeutic aspects of the ac-
tivity. fr

(2) Patients may voluntarily engage in therapeutic labor for which the hos-
pital would otherwise have to pay an employee, provided the specific labor or
any change in labor assignment is:

a. Au integrated part of the patient's treatment plan and approved as a
therapeutic activity by a Qualified Mental Health Professional responsible for
supervising the patient's treatment ; and

b. Supervised by a staff member to oversee the therapeutic aspects of the ac-
tivity ; and

c. Compensated in accordance with the minimum wage laws of the Pair
Labor Standards Act, 29 U.S.C. § 206 as amended, 1966.
C. Personal Housekeeping

Patients may be required to perform tasks of a personal housekeeping na-
ture such as the making of one's own bed.

. D. Payment to patients pursuant to these paragraphs shall not be applied to
the costs of hospitalization.

10. Physical Facilities
A patient has a right to a humane psychological and physical environment

within the hospital facilities. These facilities shall be designed to afford pa-
tients with comfort and safety, promote dignity, and ensure privacy, The Wit-
ities shall be designed to make a positive contribution to the efficient attain-
ment of the treatment goals of the hospital,
A. Resident Unit

The number of patients in a multipatient room shall not exceed six persons.
There shall be allocated a minimum of 80 square feet of floor space per
patient in a multipatient room. Screens or curtains shall be provided to en-
sure privacy within the resident unit. Single rooms shall have a minimum of
100 square feet of floor spare. Each patient will be furnished with a comforta-
ble bed with adequate changes of linen, a closet or locker for his personal be-
longings, a chair, and a bedside table.
R. Toilets and Latatories

There will be one toilet provided for each eight patients and one lavatory
for each six patients. A lavatory will be provided with each toilet facility, The
toilets will be installed in separate stalls to ensure privacy, will be clean and
free of odor, and will be equipped with appropriate safety devices for the
physically handicapped,
C. Showers

There will be one tub or shower for each 15 patients, If a central bathing
area is provided, each shower area will be divided by curtains to ensure pri-
vacy, Showers and tubs will be equipped with adequate safety accessories,
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D. Day Room
The minimum day room area shall be 40 square feet per patient, Day rooms

will be attractive and adequately furnished with reading lamps, tables, chairs,
television and other recreational facilities. They will be conveniently located to
pailents' bedrooms and shall have outside windows. There shalt be at least one
day room area on each bedroom floor in a multistory hospital. Areas used for
corridor traffic cannot be counted as day room space; nor can a chapel with
fixed pews be counted as a day room area.
A. Dining Facilities

The minimum dining room area shall be ten square feet per patient. The
dining room shall be separate from the kitchen and will be furnished with
comfortable chairs and tables with hard, washable surfaces.
F. Linen Servicing and Handling

The hospital shall provide adequate facilities and equipment for handling
clean and soiled bedding and other linen. There must be frequent changes of
bedding and other linen, no less than every seven days to assure patient com-
fort.
G. Housekeeping

.Regular housekeeping and maintenance procedures which will ensure that
the hospital is maintained in a safe, clean, and attractive condition will be de.
veloped and implemented.
H. Geriatric and Other Nonambutatory Mental Patients

There must be special facilities for geriatric and other nonambulatory pa.
tients to assure their safety and comfort, including special fittings nn toilets
and wheelchairs. Appropriate provision shall be made to permit nonarabuiatory
patients to communicate their needs to staff.
I. Phyeieat Plant

(1) Pursuant to an established routine maintenance and repair program, the
physical plant shall be kept in a continuous state of good repair and operation
in accordance with the needs of the health, comfort, safety and wellbeing of
the patients.

(2) Adequate heating, air conditioning and ventilation systems and equip.
ment shall be afforded to maintain temperatures and air changes which are re
quired for the comfort of patients at all times and the removal of undesired
heat, steam and offensive odors. Such facilities shall ensure that the tempera.
ture in the hospital shall not exceed 83°F nor fall below 68°F.

(3) Thermostatically controlled hot water shall be provided in adequate
quantities and maintained at the required temperature for patients or resident
Use (110°F at the fixture) and for mechanical dishwashing and laundry use
(180°F at the equipment).

(4) Adequate i fuse facilities will be provided so that solid waste, rubbish
and other refuse will be collected and disposed of in a manner which wilt pro
hibit transmission of disease and not create a nuisance or fire hazard or pro.
vide a breeding place for rodents and insects.

(5) The physical facilities must meet au fire and safety standards este!)
fished by the state and locality, In addition, the hospital shall meet such
provisions cit the Life Safety Code of the National Fire Protection Association
(21st edition, 1907) as are applicable to hospitals,

19A. The hospital shall meet all standards established by the state for gen
eral hospitals, insofar as they ere relevant to psychiatric facilities,

20. Nutritional Standarda
Patients, except for the nonmobile, shall eat or be fed in dining rooms, The

diet for patients will provide at a minimum the Recommended Daily Dietary
Allowances as developed by the National Academy of Sciences. Meting shall be
satisfying and nutritionally adequate to provide the Recommended Daily Die-
tary Allowances. In developing such menus, the hospital will utilize the Low
Cost rood Plan of the. Department of Agriculture. The hospital will not spend
less per patient for raw food, including the value of donated food, than the
most recent per person costs of the Low Cost Food Plan for the Southern Be'
gton of the United States, as compiled by the United States Department of Ag
riculture, for appropriate groUpings of patients, discounted for any savings
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which might result from institutional procurement of such food. Provisions
shall be made for special therapeutic diets and for substitutes at the request
of the patient, or his guardian or next of kin, in accordance with the religious
requirements of any patient's faith, Denial of a nutritionally adequate diet
shall not be used as punishment.

III. QUALIFIED STAFF IN NUNtliEliS SUFFICIENT TO ADMINISTEli ADEQUATE;
TREATMENT

21. Hach Qualified Mental Health Professional shall meet all licensing and
certification requirements promulgated by the State of Alabama for persons en-
gaged in private practice of the same profession elsewhere in Alabama. Other
staff members shall meet the same licensing and certification requirements as
pepsin's who engage in private practice of their specialty elsewhere in Alabama.

22. a. All Non-Professional Staff Members who have not had prior clinical
experience in a mental institution shall have a substantial orientation training.

b. Staff members on all levels shall have regularly scheduled in-service
training.

23. Hach Non-Professional Staff Member shall be under the direct supervi-
sion of a Qualified Meath& Health Professional.

24, Staffing Ratios
The hospital shall have the following minimum numbers of treatment per-

sonnet per 250 patients. Qualified Mental Health Professionals.trained in par-
Healer disciplines may in appropriate situations perform services or functions
traditionally performed by members of other disciplines, Changes in staff de-
ployment may be 'mule with ,prior approval of this Court upon a clear and
convincing demonstration that the proposed deviation from this staffing struc-
tare will MINION& the treatment of the patients.

Classification:
Unit director
Psychiatrist (3 years' residency
Mb (registered physicians)
Nurses (RN)
Licensed practical nurses
Aide III
Aid II
Aide I
Hospital orderly
Clerk stenographer II
Clerk typist II
Unit administrator .

Administrative clerk.
Psychologist (Ph.D.) (doctoral
Psychologist (M.A.) _

Psychologist (13.5.)
Social worker (MSW) (from accredited program)
Social worker (13.A.)
Patient activity therapist (M.S.)
Patient. activity aide
Mental health technician_
Dental hygienist
Chaplain
Vocational rehabilitation counselor_
Volunteer services worker
NIctital health field representative_
bietitian
Food service supervisor
Cook II_
Cook I
Food service worlwp
Vehicle driver
llousekeeper
Messenger
Maintenance repairman.

Number
Employees

1

training in psychiatry). 2

12
6
6

16
70
10
3
3

,l
1

degree from accredited program) 1

2
2
5
1

10
10

5
1

1

1

1

2
8

15

10

ry
4

2
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IV. INDIVIDVALIZED TBEATMENT PLANS

211. Melt patient shall have a comprehensive physical and mental examina-
tion and review of behavioral status within 48 hours after admission to the
hospital.

20. Hach patient shall have an individualized treatment plan. This plan shall
be developed by appropriate Qualified Mental Health Professionals, including a
psychiatrist, and implemented as soon as possiblein any event no later than
live days after the patient's admission. Each individualized treatment plan
shall contain ;

a, a statement of the nature of the specific problems and specific needs of
the patient ;

b. a statement of the least restrictive treatment conditions necessary to .

achieve the purposes of commitment ;
c. a description of intermediate and long-range treatment goals, with a pro-

jected timetable for their attainment ;
d, a statement and rationale for the plan of treatment for achieving these

intermediate and long-range goals;
e, a specification of staff responsibility and a description of proposed staff

involvement with the patient in order to attain these treatment goals;
f. criteria for release to less restrictive treatment conditions, and criteria

for discharge ;
a notation of any therapeutic tasks and labor to be performed by the pa-

tient in accordance with Standard 18,
27. As part of his treatment plan, each patient shall have an individualized

post-hospitalization plan. This plan shall be developed by a Qualified Mental
Health Professional as soon as practicable after the patient's admission to the
hospital,

28. In the interests of continuity of care, whenever possible, one Qualified
Mental Health Professional (who need not have been involved with the devel-
opment of the treatment plan) shall be responsible for supervising the imple-
mentation of the treatment plan, integrating the various aspects of the treat-
ment program and recording the patient's progress, This Qualified Mental
Health- Professional shall also be responsible for ensuring that the patient is
released, where appropriate, into a less restrictive form of treatment.

29. The treatment plan shall be continuously reviewed by the Qualified Men-
tal Health Professional responsible for supervising the implementation of the
plan and shall be modified if necessary. Moreover, at least every 90 days, each
patient shall receive a mental examination from, and his treatment plan shall
he reviewed by, a Qualified Mental Health Professional other than the profes-
sional responsible for supervising the implementation of the plan,

90. In addition to treatment for mental disorders, patients confined at men-
tal health institutions also are entitled to and shall receive appropriate treat-
ment for physical illnesses such as tuberculosis' In providing medical care,
the State Board of Mental Health shall take advantage of whatever tommuni-
ty-based facilities are appropriate and available and shall coordinate the pa-
tient's treatment for mental illness with his medical treatment,

81. Complete patient records shall be kept on the ward in which the patient
is placed and shall be available to anyone properly authorized in writing by
the patient. These records shall Include;

a. Identification data, including the patient's legal status;
b. A patient history, including but not limited to (1) family data, educa-

tional background, and employment record ; (2) prior medical history, both
physical and mental, including prior hospitalization ;

c. The chief complaints of the patient and the chief complaints of others re-
garding the patient ;

(I, An evaluation which notes the onset of illness, the circumstances leading
to admission, attitudes, behavior, estimate of intellectual functioning, memory
functioning, orientation, and an inventory of the patient's assets in descriptive,
not interpretative, fashion ;

P. A summary of each physical examination which described the results of
the examination ;

f. A copy of the individual treatment plan and any modifications thereto;
.IIIIW.AM.I...O.

t Approximately SO patients at BryceSearey are tubercular as also are aPrexilluttelY
four residents at Partlow,
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g. A detailed summary of the findings made by the reviewing Qualified Men-tal Health Professional after each periodic review of the treatment plan which
analyzes the successes and failures of the treatment program and directs
whatever modifications are necessary ;

IL A copy of the individualized post-hospitalization plan and any modifica-
tions: thereto, and a summary of the steps that have been taken to implementthat plan ;

I. A medication history and status, which includes the signed orders of the
prescribing physician, Nurses shall indicate by signature thaf orders have beencarried out ;

3. A detailed summary of each significant contact by a Qualified Mental
Health Professional with the patient ;

k. A detailed summary on at least a weekly basis by a Qualified Mental
Health Professional involved in the patient's treatment of the patient's prog-
ress along the treatment, plan ;

1, A weekly summery of the extent and nature of the patient's work activi-
ties described in Standard 18, supra, and the effect of such activity upon thepatient's progress along the treatment. plan;

in. A signed order by a Qualified Mental Health Professional for any restric-tions on visitations and communication, as provided in Standards 4 andsupra;
n. A signed order by a Qualified Mental Health Profeisional for any physi-cal restraints and isolation as provided in Standard 7, supra;
o, A detailed summary of any extraordinary incident in the hospital involv-Ing the patient to be entered by a staff member noting that he has persortal

knowledge of the incident or specifying his other source of information, and
initialed within 24 hours by a Qualified Mental Health Professional ;

p, A summary by the superintendent of the hospital or his appointed agent
of his findings after the 15-day review provided for in Standard 33 infra,

32. In addition to complying with all the other standards herein, a hospital
shall make special provisions for the treatment of patients who are children
and young adults, These provisions shall Include but are not limited to

a, Opportunities for publicly supported education suitable to the educationalneeds of the patient. This program of education must, in the opinion of the at
Qualified Mental Health Professional, be compatible with the patient's

mental condition and his treatment program, and otherwise be in the patient'sbest interest
b. A treatment plan which considers the chronological, maturational, and de-velopmental level of the patient ;
c, Sufficient. Qualified Mental Health Professionals, teachers, and staff mem-bers with specialized skills in the care and treatment of children and young

. adults;
d. Recreation and play opportunities in the open air where possible and ap-

propriate residential facilities;
e. Arrangements for contact between the hospital and the family of the pa-tient.
33. No later than 15 days after a patient is committed to the hospital, the

superintendent of the hospital or his appointed, professionally qualified agentshall examine the committed patient and shall determine whether the patienteontinues to require hospitalizutlzm and whether a treatment plan complying
with Standard 26 has been implemented. If the patient no longer requires Ms-
pitanzation in accordance with the standards for commitment, or if a treat-
ment plan has not been implemented, he must be released Immediately unlesshe agrees to continue with treatment on a voluntary basis,

34, The Mental Health Board and its agents have an affirmative duty to-pro-
vide adequate transitional treatment and care for all patients released after *
Period of involuntary confinement. Transitional care and treatment possibilitiesinclude, but are not limited to, psychiatric day care, treatment in the home by
a visiting therapist, nursing home or extended care, out-patient treatment, andtreatment in the psychiatric ward of a general hospital.

MISCEUANEOUS

35. Each patient and his family, guardian, or next friend shalt promptly
upon the patient's admission receive written notice, in language he video.

r: II 1
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stands. of all the above standards for adequate treatment. In addition a copy
of all the above standards shall be posted in each ward.

lAppetalix BJ

Bun% HUMAN MOWN COMMITTEE

1, Mr. Bert BankChairmanP.O. Box 2149, Tuscaloosa, Alabama 35401.
2. Ms. Ruth Cummings Bolden-1414 9th Street, Tuscaloosa, Alabama 35401.
3. Ms. Baba Klein Het 1pern-2526 Jasmine Road, Montgomery, Alabama

36111.
4. Mr. Joseph Mal lisham-3028 20th Street, Tuscaloosa, Alabama 35401.
5. Ms. Alberta Murphy-13 !Interest, Tuscaloosa, Alabama 35401.
6. Mr. Junior Richardson-17 CW Bryce Hospital, Tuscaloosa, Alabama

35401.
7. Mr. John T. Wagnon, jr.-822 Felder Avenue, Montgomery, Alabama

36106.
SEARCY HUMAN RIGHTS COMMMEE

1. Dr. E. L, McCafferty, jr.- Chairman 1653 Spring Hill Avenue, Mobile,
Alabama 300(4.

2. Hon. James U. Blacksher-304 South Monterey, Mobile, Alabama.
3. Hon. Thomas h,. GilmoreP. 0. Box 109, Eutaw, Alabama 35462.
4, Ms. Consttello J. Harper-3441 Caffey Drive, Montgomery, Alabama 36108.
5. Hon. Horace McCloudMount Vernon, Alabama.
6, Sister MIMI McLoughlin-404 Government Street, Mobile, Alabama 36601.
7, Ms, Joyce Nickels c/o Searcy Hospital, Mount Vernon, Alabama.

Civ. A. No. 3195N.

United States District Court,
M. 1). Alabama, N. D.

April 13, 1972.

ItICRY WYATT BY AND THROUGH His AUNT AND LEGAL GUARDIAN, MRS. W, C.
RAwints, JR., ET AL., FOR THEMSELVES JOINTLY AND SEVERALLY AND FOR ALL
OTHERS SIMILARLY SITUATED, PLAINTIFFS

Z.

DR. STONEWALL B. STICENEY, AS COMMISSIONER OF MENTAL HEALTH AND THE
STATE OF ALABAMA MENTAL HEALTH OFFICER, ET AL., DEFENDANTS

United States of America et al.,
Amid Curiae.

Attorneys' Fees Taxed June 2, 1972.

Class action alleging that Alabama state school designed to habilitate the
Mentally retarded was being operated in a constitutionally impermissible fash
ion. The District Court, Johnson, C. 3,, held, inter alia, that conclusion was re.
(mired that plaintiff had been denied the right to habilitation and that mita-
imun standards for constitutional care and training must be effectuated at the
institution, and that prompt institution of minimum standards to ensure
provision of essential care and training for Altl mama's mental retardates is
mandatory, and no default elm be justified by reason: of a lack of operating
funds.

Order accordingly.
Supplementing opinion, D.C., 384 F.Supp. 1341.

See also D.C., 844 SIIPIL
1, Mental Health

No viable distiactitm can he made 'between the mentally Ill and the mentally
retarded, and because the only constitutional justification for civilly commit.
tIng a !BMW MI ard1111. is habilitation, it follows that. once committed suck a

Jairstal is possessed of an inviolable constitutional right to habilitation.
.2, Mental Health

Conclusion Was required that plaintiffs, who brought class action alleging
that state school and hospital designed to habilitate the mentally retarded was
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being operated in a constitutionally impermissible Cashion, and that, as a re.

stilt, its residents were denied the right to adequate habilitation, had been de-
nied the right to habilitation, and that minimum standards t'llr constitutional
care and training must be effectuated at the institution,

8. Mental Health
Prompt institution of minimum standards to ensure provision of essential

care and training for Alabama's mental retardates 18 mandatory, and no do-
fault can be justified by reason of a lack of operating funds.
4, Mental Health

Defendants would be directed, in class action alleging that slate school ai
hospital designed to habilitate the mentally retarded was being operated in a
constitutionally impermissible fashion, to establish a standing human rights
eommittee. to guarantee that residents are afforded a constitutional and Mt-
inane habilitation; such committee shall have power to review au research
proposals and all habilitation programs to ensure that. the dignity and human
rights of the residents are preserved, and it shall also advise ;11111 assist resi-
dents who allege that their legal rights have been infringed or that the medi-
cal Health Board of Alabama has failed to comply with Judicially ordered
guidelines.
5. Courts

Court would reserve ruling, in class action alleging that state school and
hospital designed to habilitate the mentally retarded was being operated in a
constitutionally impermissible fashion, on the appointment of a master and a
professional advisory committee, under rule that federal courts are reluctant
to assume control of any organization, especially one operated by a state.

0. Courts
Court would reserve ruling upon motion by plaintiffs, who brought class ac-

tion alleging that Alabama state school and hospital desiithed to habilitate the
mentally retarded was being operated in a constitutionally impermissible fash-
ion, that defendant Mental Health Board be directed to sell or encumber por-
tions of its extensive landholdings in order to raise funds and that injunction
be granted against expenditure of state funds for nonessential state functions.

On Request for Attorney Fees

7. Federal Civil Procedure
Nonfeasance on part of defendants, who had knowledge of many of the inad-

equacies known to exist in Alabama's mental health institutions after study
was made, and who made little if any progress toward upgrading conditions in
such institutions, constituted bad faith which necessitated the expense of liti-
gation, and such bad faith formed a valid basis for granting of attorney fees
in action challenging constitutionality of conditions at Alabama mental institu-
tions,
8. Federal Mil Procedure

In order to eliminate the impediments to pro bone public° litigation, and to
carry out congressional policy, an award of attorney fees is not only essential
but also legally roquired,
9, Federal Mil Procedure

Where plaintiffs in suit challenging constitutionality of standards at Ala-.
barna mental institutions benefitted' many people, but neither sought nor re-
covered any damages, to burden plaintiffs, who incurred considerable expenses.
In vindicating the public good, with such costs would not only be unfair but
also legally impermissible, and in such a case the most logical way to spread,
the burden among those benighted would be to grant attorney fees,

10. Federal Civil Procedure
Factors relevant to determination as to what is a reasonable attorney fee in

ti public interest case generally are the same as those covering grants of attor-
ney fees hi commercial cases, and include the intricacy of the case, difficulty
of proof, time reasonably expended in preparation and trial of the case, degree
of competence displayed by attorneys seeking compensation, and the measure
of success achieved by those attorneys.

r-:
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11. Pedera1 Civil Procedure
Courts should consider, in determining a reasonable attorney fee in a publicInterest case, the benefit inuring to the public, the personal hardships thatbringing such type of litigation causes plaintiffs and their lawyers, and theadded responsibility of representing a class rather than only individualplaintiffs,

12. Federal Civil Procedure
Reasonable fee for attorneys for plaintiffs, who successfully attacked consti-

tutionality of standards at Alabama mental institutions, would be set at $00per in -court hour and $20 per outofcourt hour, and using such standard an
attorney fee would he set for three attorneys involved at $36,764.02.,

George W. Dean, Jr., Dentin, Fla., Jack Drake (Drake, Knowles & Still),
Tuscaloosa, Ala., Reber F. Boult, Jr., Atlanta, Ga., Morton Birnbaum, Brook-lyn, N. Y., for plaintiffs.

William J. Baxley, Atty. Gen, of Alabama, J. Jerry Wood, Asst, Atty, Gen.
of Alabama, Montgomery, Ala., John J. Coleman, Special Asst. Atty. Gen. of
Alabama, Birmingham, for defendants.

Ira De Ment, U. S. Airy,. Middle District of Alabama, Montgomery, Ala,, Rob-ert II, Johnson and David J. W. Vanderhoof, Civil Rights Division, 11.5, Dept.of Justice, Washington, D.C., Cleveland Thornton, Special Asst. U. S. Atty.,Middle District of Alabama, Montgomery, Ala., for United States amid curiae.
Charles R, Halpern (Center for Law & Social Polley), James F. Fitzpatrick, Stephen M. Sacks, and Jeffrey D. Bauman (Arnold & Porter), Washing-

ton, D. C., Bruce Ennis (Americium Civil Liberties Union), New York City,
Stanley Herr (NLADA National Law Office), Washington, D, C., Shelley Mer-
cer (National Health and Environmental Program, School of Law, UCLA), LoA
Angeles, Cal., Paul Freidman (Center for Law and Social Policy), Washington,
D. C., for other amid curiae.

Order and decree
Jousscl, Chief Judge.
This litigation originally pertained only to Alabama's mentally ill but by

motion to amend granted August 12, 1971, plaintiffs have expanded their class
to include residents of Pardon' fitate School and Hospital, a public institution
located in Tuscaloosa, Alabama, designed to habilitate the mentally retarded?
In their amended complaint, plaintiffs have alleged that Partlow is being opera
ated in a constitutionally impermissible fashion and that, as a result, its rests
dents are denied the right to adequate habilitation Relying on these allegaa
How.; plaintiffs have asked that the Court promulgate and order the

I On March 12, 1971, in as formal opinion and decree; this Court held that patients in-voluntarily committed to Bryce Hospital because of mental illness were being deprivedof the constitutional right, which they unquestionably possess, "to receive such individ-ual treatment as [would) give each of them a realblie opportunity to be cured or toimprove his or her mental condition." Wyatt v. Stickney, 325 F.Supp, 781(141.D.Ala.1971). On August 12. 1071, the Court granted plaintiffs motion to add to thelawsuit patients confined at Searcy Hospital. Mount Vernon, Alabama, another institu-tion which, although designed to itedi the mentally failed to do so in accordancewith constitutional stanaards. 'rime Court having unavailingly afforded defendants anopportunity to promulgate and effectuate minimum standards for adequate treatment ofthe mentally ill determined on December 10, 1071, that such standards had to be judici,ally formulated sad ordered implemented. Wyatt v. Stickney, 334 F.Supp, 1341(M.D,AM,1971), To that end, the. Court conducted a hearing on February 3-4, 1072, atwhich the parties and amid submitted proposed standards for constitutionally lute.quate treatment, and presented expert' testimony in support of the proposals. The aspectof the easerelating to the BryceSearcy facilities will he considered by the. Court ittdecree intimate from the present one,
2 As expressed by amid in their briefs and substantiated by the evidence in this case,mental retardation refers generally to subaverage intellectual functioning which is 8880elated with impairment in adaptive behavior. 'Phis definitional approach to mental retarddation is based upon dual criteria : reduced intellectual functioning and impairment inadaptation to the requirements of social living. The evidence presented reflects scientificAdvances in understanding the developmental processes of the mental retardate. The his.torte view of mental retardation as an immutable defect Of intelligence has been sunplanted by the recognition that n person may be mentally retarded at one ago level andnot at another: that he may change status as a result of changes in the level of his in.tellectind functioning; or that he may move from retarded to nonretarded as a result ofa training program which has increased his level of adaptive behavior to a point wherehis behaVior is no longer of concern to society, tier United States Presidentse Panel OnMental Retardation, Report of the Task Force on Law, 1903. (Judge David L, Baxelon,Chairman.)

1,4
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implementation at Part low of minimum medical and constitutional standards
appropriate for the functioning of such an institution. Plaintiffs have asked
also that the Court appoint a master and a professional advisory committee to
oversee the iniplementation of judicially ordered guidelines and appoint a
human rights committee to safeguard the personal rights and dignity of the
residents, Finally plaintiffs have requested the Court to grant various forms of
relief intended to ameliorate the financial difficulties certain to arise in connec-
tion with the upgrading of Alabama's public mental health institutions.a

On February 28-29, 1972, the Court conducted a hearing on the issues for-
mulated by the pleadings in this case. Evidence was taken on the adequacy of
conditions currently existing at Part low as well as on the standards requisite
for a constitutionally acceptable minimum habilitation program. The parties
and ainici 4 lilted to a broad array of the standards and proposed addi-
tional ones for the Court's evaluation. The case now is submitted upon the
pleadings, the evidence, the stipulations, and the proposed standards and briefs
of the parties,

. [11 .Initially, this Court has considered plaintiffs' position, not actively con-
tested by defendants, that people involuntarily committed a through noncri-
mina' procedures to institutions for the mentally retarded have a constitutional
right to receive such individual habilitation as will give each of them a realis-
tic opportunity to lead a more useful and meaningful life and to return to
society. That this position is in accord with the applicable legal principles is
clear beyond cavil. In an analogous situation involving the mentally ill at
Bryce Hospital, this Court said:

"Adequate and effective treatment is constitutionally required because, ab-
sent treatment. the hospital is transformed `into a penitentiary where one
could be held indefinitely for no convicted offense.' Ragsdale v. Overholser,
[108 IJ.S.App.D:C. 308] 281 F. 2(1 943, 950 (1960). The purpose of involuntary
hospitalization for treatment purposes is treatment and not mere custodial
care or punishment, This is the only justification, from a constitutional stand-
point, that allows civil commitments to mental institutions such as Bryce."
Wyatt v. Stickney, 325 F. Stipp. at 784.

In the context of the right to appropriate care for people civilly confined to
public mental institutions, no viable distinction can be made between the men
tally ill and the mentally retarded. Because the only constitutional justifica-
tion for civilly committing a mental retardate, therefore, is habilitation, it fol.
lows ineluctably that once committed such a person is possessed of an
inviolable constitutional right to habilitation.6

Having recogniged the existence of this right, the Court now must determine
Whether prevailing conditions at Partlow conform to minimum standards con-
stitutionally required for mental retardation institution. The Court's conch*

*More specifically. in a motion filed September 1, 1971, nnd renewed March 15, 1972,
plaintiffs have asked that they be permitted to join various state officials ns defendants
in this case. Plaintiffs maintain that these officials, including, among others, the mem
hers of the State Legislature and the treasurer and the comptroller of Alabama, are
necessary parties for the attainment of complete relief. Among the relief plaintiffs seek
in connection with the state officials is an injunction against the expenditure of state
funds for nonessential functions of the state until enough me_rint available. to provide
adequately for the financial needs of the Alabama ltMMental Health Board. In addition,
plaintiffs have asked the Court to order the sale of a portion of defendant Mental
Health Boovdts 1- holdings and other assets and to enjoin the Board from the con
situation of any physical facilities including any planned for regional centers.

4 The Intact in this case, including the United States of America, the American Or'
thopsychintrie Association. the American Psychological Association, the American Civil

ALiberties Union, and the American Assonintion nn Mental Deficiency, have performed in
valuable service for which this Court is indeed appreciative.

6The Court will deal in this decree only with residents involuntarily committed to
Partlow itemise no evidence has been adduced tending to demonstrate that any resident
is voluntarily confined in that institution. The Court will presUme, therefore, that every
resident of Partlow is entitled to constitutionally minimum habilitation. The burden
falls squarely upon the institution to prove that a particular resident has not been in.
voluntarily committed, and only if defendants satisfy this difficult burden of proof will
the Court be confronted with whether the voluntarily committed resident nits a light to
habil Ration,It is interesting to note that the Court's decision with regard to the right of the
mentally retarded to habiliation is supported not only by applicable legal authority,
but nice by a resolution adopted on December 27, 1971, by the General Assembly of the
United Nations. That resolution, entitled "Declaration on the Rights of the Mentally
Retarded", reads in pertinent part: *** The mentally retarded person has right to
proper care and physical therapy anti to such education, training, ritabilitation
tind guidance as will enable him tO develop his ability and maximum potential,

4.i
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sion, compelled by the evidence, is unmistakably clear. Put simply, conditions
at Part low are grossly substandard. Testimony presented by plaintiffs and
amid has depicted hazardous and deplorable inadequacies in the institution's
operation.? Commendably, defendants have offered no rebutta1.8 At the close of
the testimony, the Court, having been impressed by the urgency of the situa-
tion, issued an interim emergency order "to protect the lives and well-being of
the residents of Part low." In that order, the Court found that

"The evidence . . . has vividly and undisputedly portrayed Partlow State
School and Hospital as a warehousing institution which, because of its atmos-
phere of psychological and physical deprivation, is wholly incapable of furnish-
ing (habilitation] to the mentally retarded and is conducive only to the deteri-
oration and the debilitation, of the residents. The evidence has reflected further
that safety and sanitary conditions at Partlow are substandard to the point of
endangering the health and lives of those residing there, that the wards are
grossly understaffed, rendering even siiiiple custodial care impossible, and that
overcrowding remains a dangerous problem often leading to serious accidents,
some of which have resulted in deaths of residents." Wyatt v. Stickney, March
2, 1972, (Unreported Interim Emergency Order.)

(2] Based upon these findings, the Court has concluded that plaintiffs have
been denied their right to habilitation and that, pursuant to plaintiffs' request,
minimum Standards for constitutional care and training must be effectuated at
Partlow. Consequently, having determined from a careful study of the evidence
that the standards set out in Appendix A to this decree are medical and con-
stitutional minimums, this Court will order their implementation.9 In so order-
ing, the Court emphasizes that these standards are, indeed, minimums only pe-
ripherally approaching the ideal to which defendants should aspire. It is hoped
that the revelations of this case will furnish impetus to defendants to provide
physical facilities and habilitation programs at Partlow substantially exceed-
ing medical and constitutional minimums.

(31 For the present, however, defendants must realize that the prompt insti-
tution of minimmn standards to ensure the provision of essential care and
training for Alabama's mental retardates is mandatory and that no default
can he justified by a want of operating funds. In this regard, the principles
applicable to the mentally ill apply with equal force to the mentally retarded.
See Wyatt v. Stickney, 325 F.Supp. at 784485.

(4] In addition to requesting that minimum standards be implemented, plain-
tiffs have asked that defendants be directed to establish a standing human
rights committee to guarantee that residents are afforded constitutional and
humane habilitation. The evidence reflects that such a committee is needed at

/The most comprehensive testimony on the conditions currently prevailing at Partlow
was elicited from Dr. Philip Roos. the Executive Director for the National Association
for Retarded Children. Dr. Roos inspected Partlow over a twoday period and testified
as to his subjective evaluation of the institution. In concluding his testimony, Dr. Roos
summarized as follows :

". . . I feel that the institution and its programs as now conceived are incapable of
providing habilitation of the residents. Incarceration, certainly for most of the resi-
dents, would I feel have adverse consequences ; would tend to develop behaviors which
would interfere with successful community functioning. I would anticipate to find stag-
nation or deterioration in physical, intellectual, and social spheres. The 'conditions at
Partlow today are generally dehumanizing, fostering deviancy, generating self-fulfilling
prophecy. of parasitism and helplessness. The conditions I would say are hazardous to
psychological integrity, to health, and in some cases even to life. The administration,
the plink:al plants. the programs, and the institution's articulation with the community
and with the consumers reflect destructive models of mental retardation. They hark
hack to decades ago when the retarded were misperceive(' as being sick as being threats
to society, or as being subhuman organisms. The new concepts in the field of mental tql
tardatinn are unfortunately not reflected in Partlow as we See it today -- concepts such
as normalization, developmental model in orientation, toward mental retardation, the
thrust of consumer involvement, the trend toward community orientation and decentrali-
zation of services' , none of these are clearly in evidence in the facility today."

s Indeed, on February 22, 1072, defendants filed with the Court a statement of posi-
tion providing in relevant part that :

"Assuming that such a federal constitutional obligation exists . defendants will
not contest the factual accuracy of an ultimate finding . . that defendants have not
met the constitutional obligation to provide adequate care at [Partlow] . .11

At the hearing, defendants adopted the testimony of Dr. Roos in its entirety.
In addition to the standards detailed in this order, it is appropriate that defendants

comply also with the conditions, applicable to mental health institutions, necessary to
qualify Partlow for pertielpa Hon in the various programs, such as Medicare and Medic-
ma, emitted by the United States Government. Bemuse many of these conditions of
participation have not yt been finally draftestandards lished, however, this Court will
not at this time order that specific Government be implemented.
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Partlow, and this Court will order its initiation. This conunittee shall have re-
view of all research proposals and all habilitation programs to ensure that the
dignity and human rights of residents are preserved. The committee also shall
advise and assist residents who allege that their legal rights have been in-
fringed or that the Mental Health Board has failed to comply with judicially or-
dered guidelines. At reasonable times the committee may inspect the records of
the institution and interview residents and staff. At its discretion the commit-
tee may consult appropriate independent specialists who shall be compensated
by the defendant Board.10 The Court will appoint seven members to comprise
Part low's human rights committee, the names and addresses of whom are set
forth in Appendix B to this decree. Those who serve on the committee shall be
paid on a per diem basis and be reimbursed for travel expenses at the same
rate as members of the Alabama Board of Mental Health.

151 Plaintiffs, as well as amid, also have advocated the appointment of a
federal master and a professional advisory committee to oversee the implemen-
tation of minimum constitutional standards. These parties maintain that condi-
tions at Part low largely are the product of shameful neglect by the state
officials charged with responsibility for that institution. Consequently, plaintiffs
and amid insist, these state officials have proved themselves incapable of insti-
tuting a constitutional habilitation program. Although this Court acknowledges
the intolerable conditions at Part low and recognizes defendants' past nonfeas-
tutees, it, nevertheless, reserves ruling on the appointment of a master and a
professional advisory committee.11 Federal courts are reluctant to assume con-
trol of any organization, but especially one operated by a state. This Court, al-
ways having shared that reluctance, has adhered to a policy of allowing state
officials one final opportunity to perform the duties imposed upon them by law.
See e.g., Sims v. Amos, 836 F.Supp. 924 (M.D.Ala.1972) ; Nixon v, Wallace,
C.A. No. 3479 -N, M.D.Ala., January 22, 1972, Additionally, since the entry of
the interim emergency order of March 2, 1972, defendants have worked dili-
gently to upgrade conditions at Part low in conformity with courtestablished
deadlines, These factors, combined with defendants' expressed intent that the
present order will be implemented forthwith and in good faith, cause the
Court to withhold its decision on the appointments. Nevertheless, this Court
notes, and the ev. onstrates convincingly, that the operation of Part-
low suffers from a absence of administrative and managerial organiza-
tion, This long-enduria.,, .ganizational deficiency has been intensified by the
leek of dynamic, permanent leadership. Regrettably, the problem has remained
unresolved over the span of this litigation and, indeed, has been compounded
by the appointment of acting and interim superintendents. The massive pro-
gram of reform and reorganization to be launched at Part low requires the
guidance of a professionally qualified and experienced administrator. Conse-
quently, this Court will order that defendants employ such an individual on a
permanent basis. Should defendants fail to do so, or otherwise fail to comply
timely with the provisions of this decree, the Court will be obligated to ap-
point a master.

[6] The Court also reserves ruling upon plaintiffs' motion that defendant
Mental Health Board be directed to sell or encumber portions of its extensive
land holdings, Similarly, this Court reserves ruling on plaintiffs' motion seek-
ing Mt injunction against the expenditure of state funds for nonessential func-
tions of the state, and on other aspects of plaintiffs' requested relief designed
to ameliorate the fine ',mai problems incident to the effectuation of minimum
medical and constitutional standards, The Court reserves these rulings despite
the fact that the primitive conditions, as well as the atmosphere of futility

io The recitation of the licenses of this committee, and similarly, of the eommittees to
be inaugurated at the Bryee and Searcy facilities, is not intended to be inclusive, The
human rights committee of each mental health institution shall be authorized, within

limits of reasonableness, to pursue whatever action is necessary to accomplish its
function.

II The Court's decision to reserve ruling on the appointment of a master causes it to
reserve ruling also on the appointment of a professional advisory committee to aid the
master. Nevertheless, the Court notes that the professional mental health community in
the United States has responded with enthusiasm to the proposed initiation of each a
committee to assist in the upgrading of Alabama's mental retardation services. Conn,
quently, this Court strongly recommends to defendants that they develop a professional
advisory committee comprised of amenable professionals from throughout the cotintry
who are able to provide the expertise the evidence reflects is important to the successful
implementation of this order.
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and despair which envelops both staff and residents at Part low, can be attrib-
uted largely to dire shortages of operating funds, By withholding its decisions,
the Court continues to observe its longstanding policy of deferring to state or-
ganizations and officials charged by law with specified responsibilities. The re-
sponsibility for appropriate funding ultimately must fall, of course, upon the
State Legislature and, only to a lesser degree, upon the defendant Mental
Health Board. Unfortunately, never, since the founding of Part low in 1923, has
the Legislature adequately provided for that institution.12 The result of alniost
fifty years of legislative neglect haS been catastrophic; atrocities occur daily.13
Although, in fairness, the present State Legislature can be faulted relatively
little for the crisis situation at Part low, only that body can rectify the gross
omissions of past Legislatures. '2o shrink from its constitutional obligation at
this .critical juncture would he to sanction the inhumane conditions which
plague the !nodally retarded of Alabama. The gravity and immediacy of the
situation cannot be overemphasized, At stake is the very preservation of
human life and dignity, Consequently, a prompt response from the State Legis-
lature, as well as from the Mental Health Board and other responsible state
officials, is imperative.

In the event, though, that the Legislature fails to satisfy its well-defined
constitutional obligation and the Mental Health Board, because of lack of
funding or any other legally insufficient reason, fails to implement -fully the
standards herein ordered, it will be necessary for the Court to take affirmative
steps, including appointing a master, to ensure that proper funding is
realized '4 and that adequate habilitation is available for the mentally retarded
of Alabama.

Finally, the Court has determined that this case requires the awarding of a
reasonable attorneys' fee to plaintiffs' counsel. The basis for the award and
the amount thereof will be considered and treated in a separate order. The fee
will be charged against the defendants as a part of the court costs in this
Case.

To assist the Court in its determination of how to proceed henceforth, de-
fendants will he directed to prepare and file a report within six months from
the date of this decree detailing the implementation of each standard herein
ordered. This report shall be comprehensive and shall include a statement of
the progress made on each standard not yet completely implemented, specify-
ing the reasons for incomplete performance. The report shall include also a
statement of the financing secured since the issuance of this decree and of de-
fendants' plans for procuring whatever additional financing might be required.
Upon the basis of this report and other information available, the Court will
evaluate defendants' work and, in due course, determine the appropriateness of
appointing a master and of granting other requested relief.

Accordingly, it is the order, judgment, and decree of this Court :
1That defendants be and they are hereby enjoined from failing to imple-

ment fully and with dispatch each of the standards set forth in Appendix A
attached hereto and incorporated as a part of this decree;

2. 'That a human rights committee for Partlow State School and Hospital be
and is hereby designated and appointed. The. members thereof are listed in Ap.
pendix B attached hereto and incorporated herein. This committee shall have
the purposes, functions, and spheres of operation previously set forth in this
order. The members of the committee shall be paid on a per diem basis and be

By defendants' admi;4sIon, Partlow State School and Hospital always has been a
"stepchild" of the statenever having received the public support it so desperately re-
(mired, Not until the short term in office of Governor Lurleen NVallnce wits any empha-
sis pineed upon speuring adeauate care for Alabona's mentally retarded, Beginning with
Mrs. Wallace's tenure in 1986, the budget for mental health has increased but remains
woefully short of the minimum required for constitutional care.

A few of the atrocious incidents cited at the hearing in this case include the fol.
lowing; (a) a resident was scalded to death by hydrant water ; (b) a resident was re.
strained in a wait jacket for nine years in order to prevent hand and finger sucking.
(c) a resident was inappropriately confined in seclusion for a period of years, and (El;
a resident died from the insertion by another resident of it running water hake into his
rectum. Barb of these incidents could have been avoided had adequate staff and halo
ties been available,

4The Court 'realises that the Legislature is not due back in regular session until
May, Ian Nevertheless, special sessions of the Legislature are frequent occurrences
Alabama. and there has never been a time N,rhen such a session was more urgently re-
attired. If the Legislature does not net promptly to appropriate the necessary funding
for mental health, the Court will be compelled to grant plaintiffs' motion to add various
state anklets and agencies as additional parties to thin litigation and to utilize other
avenues of fund raising,
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reimbursed for travel expenses at the same rate as members of the Alabama
Board of Mental Health ;

3. That defendants, within (10 days front this date, employ a professionally
qualified and experienced administrator to serve Partlow State School, and
Hospital on a permanent basis;

4, That defendants, within six months from this date, prepare and file with
this Court a report reflecting in detail the progress on the implementation of
this order. This report shall be comprehensive and precise and shall explahr
the reasons for incomplete performance in the event the defendants have not
met a standard in its entirety, The report also shall include a financial.state-
ment and an up-to-date timetable for full compliance;

5. That the court costs incurred in this proceeding, including a reasonablcr
attorneys' fee for plaintiffs' lawyers be and they are hereby taxed against the
defendants;

6, That jurisdiction of this cause be and the same is hereby specifically re-

It is further ordered that a ruling on plaintiffs' motion for further relief, in-
cluding the appointment of a master, filed March 15, 1912, be and the same Is
hereby reserved,

[Appendix Al

MINIMUM CONSTITUTIONAL STANDARDS FOR ADEQUATE HABILITATION Or THE
MENTALLY RETARDED

I. DEFINITIONS,

The terms used herein below are defined as follows:
a. "Institution "-- Partlow State School and Hospital,
b, "Residents"All persons who are now confined and all persons who may

in the future be confined at Partlow State School and Hospital,
c, "Qualified Mental Retardation Professional"(1) a psychologist with a

doctoral or master's degree from an accredited program and with specialized
training or one year's experience in treating the mentally retarded; (2) a phy
sician licensed to practice in the State of Alabama, with specialized training
or one year's experience in 'treating the mentally retarded;

(1) a psychologist with a doctoral or master's degree from an accredited
program and with specialized training or one year's experience in treating the
mentally retarded;

(2) a physician licensed to practice in the State of Alabama, with special-
ized training or one's year's experience in treating the mentally retarded;

(3) an educator with a master's degree in special education from an ac-
credited program ;

(4) a social worker with a master's degree from an accredited program and
with specialized training or one year's experience in working with the men-
tally retarded i

(5) a physical, vocational or occupational therapist licensed to practice in
the State of Alabama who is a graduate of an accredited program in physical,
vocational or occupational therapy, with specialized training or one year's ex-
perience in treating the mentally retarded;

(6) a registered nurse with specialized training or one year of experience
treating the mentally retarded under the super/Mon of a Qualified Mental Re-
tardation Professional.

d. "Resident Care Worker"an employee of the institution, other than a
Qualified Mental Retardation Professional, whose duties require regular con-
tact with or supervision of residents,

e, "Habilitation"the process by which the staff of the institution assists
the resident to acquire and maintain those life skills which enable him to cope
more effectively with the demands of his own person and of his environment
and to raise the level of his physical, mental, and social efficiency, Habilitation
includes but it not limited to programs of formal structured education and
treatment,

f, "Education"the process of formal tmining and instruction to facilitate
the intellectual and emotional development of residents,

g. "'treatment"the prevention, amelioration and/or cure of a resident'a
physical disabilities or illnesses,

h. "Cluardian"--a general guardian of a resident, unless the general guard
fan is missing, indifferent to the welfare of the resident or has an interest ad.

4k
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verse to the resident. In such a case, guardian shall be defined as an individ
Mal appointed by an appropriate court on the motion of the superintendent,
such guardian not to be in the control or in the employ of the Alabama Board
of Mental Health.

i. "Express and Informed Consent"the uncoerced decision of a resident
who has comprehension and can signify assent or dissent.

II. ADEQUATE HABILITATION OF RESIDENTS

1. Resident shall have a right to habilitation, including medical treatment,-.
.education and care, suited to their needu. regardless of age, degree of retarda-
..tion or handicapping condition.

2. Each resident has a right to a '.) ; ..iilon program which will maximize
-his human abilities and enhance hit. .isty to cope with his environment. The
;institution shall recognize that each resident, regardless of ability or status, is
'entitled to develop and realize his fullest potential. The institution shall imple-
ment the principle of normalization iso that each resident may live as normally
as possible.

3. a. No person, shall be admitted to the institution unless a prior determina-
tion shall have been made 1 that residence in the institution is the least re-
strictive habilitation setting feasible for that person.

b. No mentally retarded person shall be admitted to the institution if
services and programs in the community can afford adequate habilitation to
such person.

c. Residents shall have a right to the least restrictive conditions necessary
to achieve the purposes of habilitation. To this end, the institution shall make
every attempt to move residents from (1) more to less structured living; (2)
larger to smaller facilities ; (3) larger to smaller living units; (4) group to in-
dividual residence; (5) segregated from the community to integrated into the
community living; (6) dependent to independent living.

4. No borderline or mildly mentally retarded person shall be it resident of
the institution. For purposes of this standard, a borderline retarded person is
defined as an individual who is functioning between one and two standard de-
viations below the mean on a standardized intelligence test such as the Stan-
ford Billet Scale and on measures of adaptive behavior such as the American
Association on Mental Deficiency Adaptive Behavior Scale. A mildly retarded .

person is defined as an individual who is functioning between two and three
standard deviations below the mean on a standardized intelligence test such as
the Stanford Binet Scale and on a measure of adaptive behavior such as the
American Association on Mental Deficiency Adaptive Behavior Scale,

II Residents shall have a right to receive suitable educational services re-
gardless of chronological age, degree of retardation or accompanying disabili-
ties or handicaps.

a. The institution shall formulate a written statement of educational objec-
tives that is consistent with the institution's mission as set forth in Standard
2, supra, and the other standards proposed herein.

b. Schoolage residents shall be provided a hit and suitable educational pro-
gram. Such educational program shall meet the following minimum standards.

re/
Mild t Moderate p

Severofound

Class size
2 Length of sumo! year (In months)
3 Minimum length of school day (in hours)

1
9-10

2

6
9-10

6
11-12

6

As Is refloated In Standard 4, supra, it Is contemplated that no mildly retarded persons be residents of the Institution,
However, until those miluly retarded who are presently residents are removed to more suitable locations and/or facilities,
some provision must be made for their educational program.

6. Residents shall have a right to receive prompt and adequate medical
treatment for any physical ailments and for the prevention of any illness or
disability. Such medical treatment shall met standards of tnedical practice in
the community."....

± See Standard 7, infra,
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